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INTRODUCTION

The Southeast European countries suffer from the overarching, systemic
corruption, struggling to meet high democratic standards of transparency and integrity
in the process of the EU and Euro-Atlantic integrations. On average, the countries
of Southeast Europe received a score of 41.4 on corruption in the Transparency
International corruption perception index for 2012, indicating serious corruption
problems.! In spite of a number of measures undertaken to curb it, corruption has
persisted in Southeast Europe, having a highly detrimental effect on social and
economic development of the whole region.

One of the areas especially susceptible to corruption is the defence sector.
Although the defence sector may not be perceived by the public as overly corrupt,’
due to the fact that citizens are not in day-to-day contact with the defence sector
institutions, the nature of the defence sector does make it particularly vulnerable
to corruption risks. The defence sector takes up significant resources of a national
budget and has privileged access to classified information in relation to weapons
supplies and other resources needed for the operation of the army. This, coupled with
an ingrained culture of secrecy, makes the sector quite susceptible to administrative
and political malpractices such as corruption and abuse of power.

Despite the importance of this concern, there are few systematic, comparative
legal studies of the corruption prevention mechanisms that identify risks of
corruption/unethical behaviour in general and in the defence sector in particular in
the Southeast Europe. An important contribution to this topic was provided by a study
on parliamentary oversight over the defence sector in Western-Balkans countries*

I According to Transparency International all countries that score below 50 indicate a serious corrup-
tion problems.

2 UNDOC, Corruption in the Western Balkans: Bribery as Experienced by the Population, United Na-
tions Office on Drugs and Crime (UNDOC), 2011.

3 For example, according to a recently conducted corruption perception survey in Serbia, the military
is perceived as one of the least corrupt sectors, as only 32 per cent of respondents thought it was affect-
ed by corruption (only religious groups got a better score of 30 per cent), while 77 per cent of respon-
dents were of the opinion that political parties were the most corrupt, followed by the health system
(74 per cent) and the Government (69 per cent), Tns, Medium Gallup, General Context, Benchmarking
corruption at the household level, 5" round, June 2012, http://www.slideshare.net/undpeuropeandcis/
corruption-benchmarking-in-serbia.

4 F. Klopfer, D. Cantwell, M. Hadzi¢, S. Stojanovié (eds.), Almanac on Security Sector Oversight in
the Western Balkans, Belgrade 2012.
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and also on professionalization of civil service systems in the Western Balkans.’
No studies, however, have been conducted to analyse the plethora of corruption
prevention measures and institutions that have recently been set up throughout the
region, with the special emphasis on the defence sector.

The objective of this comparative legal study is to redress this state of affairs
by providing an insight into existing national integrity legal framework on corruption
prevention that has been rapidly developed in the Southeast Europe over the past
two decades. The countries included in the analysis are as follows: Bulgaria, Bosnia
and Herzegovina, Croatia, Kosovo,®* Montenegro, Serbia and The Former Yugoslav
Republic of Macedonia.

The study is based on a holistic approach with a special focus on the defence
sector. This means that the study considers the defence sector institutions as embedded
in their environment, trying to establish whether/to which extent they have been
exempted from the general legal framework on corruption prevention. Identification
of such exemptions would demonstrates that the defence sector is treated as a special
sphere of interest, which significantly increases the corruption risks.

The study analyses six checks and balances set in place to prevent corruption
and three areas that pose significant corruption/misuse risks. The existence of checks
and balances prevents any one person or department from having too much power
and promotes information sharing and cooperation in completing tasks. The elements
of checks and balances for corruption prevention that are the subject of the study are
as follows:

a) parliamentary oversight;

b) specialized anti-corruption bodies;

c¢) arrangements for handling conflicts of interests;

d)arrangements for transparency/freedom of access to information;
e) arrangements for internal and external audit;

f) ombudsman institutions.

In addition to examining the checks and balances, the study focuses on three
high-risk areas susceptible to corruption/unethical behaviour:

a) public procurement and disposal of defence assets;
b) human resources management (HRM);

c) control of intelligence agencies.

5 J. M. Sahling, Civil Service Professionalism in the Western Balkans, SIGMA paper No. 48, Paris
2012.

6 Under UN Resolution 1244,
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Several key research methods have been combined in order to achieve the
objectives of this study: normative-legal method, comparative legal method and
socio-legal method. The normative-legal method and comparative method have been
used for two purposes: 1) to identify international normative standards/benchmarks
regarding the corruption prevention mechanisms and two high- risk corruption areas
(public procurement, HRM, control of intelligence agencies) and 2) to examine legal
framework concerning these matters in each analyzed country. Given the fact that legal
and institutional system is just a part of the broader social background and cannot be
analyzed isolated from its social context,’ socio-legal method has also been used. The
use of the social method has enabled better understanding of a wider social context in
which corruption prevention mechanisms operate and provided important insight into
the functioning of these mechanisms in practice. It is, however, important to note that
socio-legal analysis was carried out on the basis of existing and accessible reports
and papers from the field of fight against corruption, without an empiric research on
implementation of the existing legal framework in practice, which exceeds the limit
of this comparative legal study.

The employment of normative, comparative and socio-legal method has
been coupled with the use of historical method, which has helped in understanding
the development of the corruption prevention mechanisms throughout time. All
analyzed countries, with the exception of Bulgaria, share the same tradition of the
late-communist administration, which represents the ‘institutional heritage’ from
which reforms during transition and in the early post-communist period started off.
The historical method was used in order to examine the elements of this common
institutional heritage regarding prevention of corruption, such as parliamentary
oversight, internal and external audit, free access to information etc. The employment
of historical method has proved to be a useful tool, as it provided a basis for explaining
how a common political and legal tradition influenced setting up and operation of
corruption prevention mechanisms in the region and to which degree there has been
a continuity or discontinuity in the earlier established development paths in this area.

The study is organized around three key parts. The first part analyses existence
of a common legal tradition in the area of corruption-prevention mechanisms in
Southeast Europe, with a special focus on the countries of former Yugoslavia. In this
historical overview, which has been written jointly by all authors of this study, the
focus is placed on the analysis of legal and institutional framework existing in the
period of late 1980s, as a point of departure for reforms undertaken in this area over
the past two, two and half decades.

The central part of the study presents comparative-legal analysis of individual
corruption prevention mechanisms and three corruption susceptible areas in the
countries in the region (public procurement, HRM and control of intelligence
agencies). Each of the chapters starts with an analysis of international normative

7 D. Kokkini-Iatridou “Some Methodological Aspects of Comparative Law”, Netherlands Interna-
tional Law Review, 1986, pp. 166—167.
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standards in the respective area, which are based on international conventions, EU
legislation and good international practice of governmental and non-governmental
international organisations (e.g. Inter Parliamentary Union, DCAF etc). The central
part of the chapter contains comparative legal analysis of key issues concerning the
corruption prevention mechanisms/areas vulnerable to corruption risks, followed by
short overview of the key problems in implementation of existing legal framework
in practice. At the end of each chapter of the central part of the study scores have
been given to assess compliance of the legal framework with the international
normative standards. This assessment does not include the evaluation of the level
of implementation of existing legal frameworks in practice, as the study does not
contain sufficient empirical data on the basis of which such an assessment could
be made in the objective manner. The aim of the provided scores is not to rank the
participating countries on a corruption scale, but to provide easier insight into the
current achievements concerning legal regulation of institutional framework for
prevention of corruption in the countries in the region. The objective of the ranking is
also to ease the process of exchange of experience between countries of South-East
Europe and increase the awareness that the fight against corruption is a common goal
that is best achieved by learning from the neighbors that share similar socio-political
and historical traits and face similar challenges of democratic development.

The third, concluding part analyses causes of impressive normative
development of the mechanisms for prevention of corruption in the region over the
past decade. This concluding part also attempts to provide answer to the question to
which extent the administrative tradition, EU integration, quality of legislation and
other factors have affected the development of the system of checks and balances in
the countries in the region and identify key conditions which need to be fulfilled in
order that the existing legal and institutional anti-corruption framework can bring
about palpable results and make a positive difference in citizens’ lives.
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HISTORICAL DEVELOPMENT OF CORRUPTION PREVENTION
MECHANISMS IN SOUTHEAST EUROPEAN COUNTRIES

1. Introduction

A key feature of the public administrations of Southeast European countries
under Communism was its role as an instrument of suppression. Law was perceived
as an expression of the will of the ruling class and its implementation guaranteed by
the power of the state apparatus. The Communist inheritance included the dogma of
the monopoly of the Communist party, a fragmented and party-politicized personnel
system and an executive that was not used to having to build broad political and
social acceptance around the policies pursued.'

The political and social systems were based on the ideological premise of a
conflict-free society, i.e. a system in which there is no conflict between the “public”
and “private” levels.? Such a background did not enable the development of corruption
prevention mechanisms and comprehensive integrity building frameworks.

Anti-corruption measures instead traditionally focused on sanctions for
bribery and abuse of power in the public sector.* Corruption prevention was not as
politically attractive and well-publicised as investigations and sanctions. Therefore,

I K. Goetz, H. Wollmann, «Governmentalizing central executives in post-communist Europe: a four
country comparisony», Journal of European Public Policy, 8 (6), 2001, p. 868.

2 S. Lili¢, “Drzavni sluzbenici i sukob interesa” u Sukob interesa kod javnih funkcionera i javnih
sluzbenika u Srbiji — regulative i nadzor nad njenom primenom, Belgrade, 2003, p. 23.

3 In former Yugoslavia, Criminal Code from 1951 envisaged several criminal offences in relation to
corruption: the abuse of office or official authority, accepting or giving bribes and the obligation of
officials to discharge official duties and dispose of entrusted assets conscientiously. It may be argued
that these regulations constitute precursor of the regulations on prevention of conflict of interest. The
Yugoslav 1977 Criminal Code introduced also the criminal offence of imparting a state secret, sanc-
tioning persons who have imparted a state secret after the termination of their capacity as a public
officer. This criminal offence can be construed also as the precursor of the modern institution of the
prohibition to disclose information after the termination of the civil service appointment.



14 Legal Mechanisms for Prevention of Corruption in Southeast Europe

the political leadership opted initially for a sanctions-oriented approach, in most
cases directed against political opponents. Nevertheless, it may be argued that the
corruption sanctions also had an important preventive function.

The ideology of a conflict-fee society has also hindered the development of
public procurement regulations, as a high-risk area susceptible to corruption. The
procurement procedure was usually not governed by the law. The use of budget funds
for purchasing goods was instead subject of autonomous regulation of the public-
law entities. In case that the public procurement regulations did exist, they did not
regulate the overall public procurement procedure, the sanctions for failure to comply
with the procedure, or the protection measures in the public procurement procedure.*
Public procurement implied the negotiation procedure, which was the main source
of corruption and abuses, as it left room for favouring tenderers who were for some
reason suitable for the contract authority. All that resulted in harmful contract awards
and waste of resources from the budget and other sources of public finance. In former
Yugoslavia, the only exception was the procedure for the award of investment type
construction works, where the public procurement procedure was applied, due to the
requests of the international financial institutions that required former Yugoslavia
to implement procurement for externally-financed investments in accordance with
special procurement methods. *

In all Southeast European countries analysed in this study there was no division
of powers, but a system of so-called unity of power. Instead of a ‘Government’ or
‘Council of Ministers’ there was an executive body of the Parliament charged with
implementing the policies adopted by the Parliament. In ex Yugoslavia, for example,
at the federal level, there were also no ministries, or bodies with this designation.
The key administrative institutions were called instead ‘Secretariats of the Executive
Council’.

2. Special Features of Socio-Political Development of Former Yugoslavia

It may be argued that former Yugoslavia differed from the general pattern
of communist rule in Central and Eastern Europe with resect to both economic and
political organisation. Following the break with Stalin in 1948, Yugoslavia began to
build a distinct brand of socio-political system called - socialism. In 1950, ‘workers’
self-management’ was launched, together with the concept of so-called ‘social
property’ and elements of market economy. In spite of this, however, the ruling party
(League of Communists in Yugoslavia) was entitled to a privileged position, similar
to that in countries adhering to the Soviet bloc.

4 Lj. Dabi¢, B. Nenadi¢, V. Burié¢, Javne nabavke u uporednom zakonodavstvu, Institut za uporedno
pravo, 2003, p. 234.

5 A. Lukié, S. Stojanovi¢, Komentar Zakona o javnim nabavkama, Centar za javne nabavke, 2004, p. 9.
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The Yugoslav brand of communism, however, rested on two contradictory
pillars: (i) the top down control of society exercised by the communist party, based
on the concept of ‘democratic centralism’ and (ii) bottom up principle of ‘social
ownership.’® The term ‘democratic centralism’ denoted an organizational method
whereby members of the political party had a freedom to discuss and debate matters
of policy and direction (element of democracy), but once the decision of the party is
made by majority vote, all members and lower bodies were expected to uphold that
decision (element of centralism).” The idea of the principle of ‘social ownership’,
on the contrary, was to empower workers and their councils to change society from
bottom up, rather than the top down. Such a fundamental contradiction that was built
into the structure of the Yugoslav state could not, unfortunately, be easily overcome.®
Nevertheless, it appears the ‘social self-management’ has served as a measure to
loosen the grip of state and bureaucracy on society’ and develop a distinct ‘socialist
system’ that enjoyed a number of benefits.

In spite of the dominance of the communist ideology, the party and the state
in former Yugoslavia were considered as separate entities, in contrast to the other
countries of the Eastern Block which were characterised by the party and state unity.'
Against such a background, elements of traditional values of public administration,
such as professionalisam and political neutrality, were preserved at least to a certain
extent."! There was also an inherent tendency for state bodies to become increasingly
more independent, to extricate themselves from political control and eventually to
become a threat to the socialist society.!

Favourable socio-political background facilitated the introduction of legal
mechanisms to curb the power of state bodies. Some of these legal arrangements,
particularly the system of Constitutional Courts and detailed regulation of
administrative procedure were uncommon or unknown elsewhere in the Communist
World." Judicial control of administration, that existed in Kingdom of Yugoslavia,
was reinstated in 1952 by the adoption of the Law on Administrative Disputes, which
showed the willingness of the political elite to overcome resistance to submitting

©S. Eriksen, Studies of Communism, unpublished manuscript, p.11.

7 History of the Communist Party of the Soviet Union (Bolsheviks). Short Course. New York: Interna-
tional Publishers, 1939, http://www.marx2mao.com/PDFs/HCPSU39.pdf

8 L. Schultz, «Die jungste Verfassungsreform der Sozialistichen Foderativen Republik Jugoslawieny,
Jahrbuch fur Ostrecht, 1972, Vol XIII/1, p. 16, Cf: Eriksen S, p. 11.

9S. Eriksen, ibid.
10, Schultz, p. 16.

117 Sevic, A. Rabrenovic, “Civil Service of Yugoslavia: Tradition vs. Transition”, in T. Verheijen
(ed.) Civil Service Systems in Central and Eastern Europe, Edward Elgar, pp. 47-82.

12'S. Eriksen, p. 11.
13 1bid, p.12.
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administrative acts to the control of the courts.'* Since then, the administration was
subject to relatively independent judicial review which distinguished Yugoslavia
from the rest of the socialist block.

In the following sections we shall analyse in more depth the corruption
prevention mechanisms which were, at least to a certain extent, present in the former
Yugoslavia. We shall continue the analysis with the parliamentary (quasi) control of
defence sector under the system of unity of power; existence of limited freedom of
access to information; precursors of ombudsman institution; systems of internal and
external audit; human resource management system in the civil service and oversight
of intelligence agencies.

3. System of Unity of Power and the Defence Sector Oversight and Control

Former Yugoslavia was one of rare countries in the world, and the only
socialist country, that opted for the assembly parliamentary system, resting on the
principle of unity of power. In order to be able to understand the assembly system
and the characteristics of the parliamentary control over the defence sector in such
a system, it is necessary to explain in more depth the concept of the unity of power.

In contrast to the division of powers, the essence of the unity of power lies
in the supremacy of one authority over other authorities in discharging of powers.
That allows specific social groups, political parties or other social forces connected
to that authority to have a predominant influence on the execution of power and the
formulation of policy.

As the historical practice has shown, unity of power can be achieved by having
one authority concentrate completely or partially all government functions in its own
hands. This, essentially primitive, execution of the unified power through a complete
concentration of all functions does not mean that there are no other authorities
performing specific functions. However, these other authorities are functionally and
organisationally dependent on the authority that executes the unity of power."

With respect to the government system in Yugoslavia, after a short initial
period (1946-1953) during which the government system was operating in accordance
with the Soviet model, immediately in 1953, the Constitutional Law established a
formal assembly system, resting on the unity of power principle. All other Yugoslav
constitutions adopted prior to 1990 were formally based with more of less consistency
on the assembly system of government.

In the legal theory, an important feature of the assembly system is the principle
of democratic unity of power. In accordance with this principle, a democratic
14 1. Kopric, “Administrative Justice on the Territory of Former Yugoslavia”, SIGMA/OECD, p. 3.

15 P, Nikoli¢, Ustavno pravo, Prosveta, Beograd, 1995, p. 304.
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representative body (parliament, assembly, etc.) appears as the executor of all the
legal functions of the state, and primarily the legislative function. In discharging the
legislative function, the assembly exclusively and independently adopts the highest-
level acts relating to this function (constitution, laws, etc.). That means that the other
authorities cannot adopt acts that would be of higher or equal legal force as those
adopted by the assembly, i.e. adopt acts in the areas that have not been regulated
by the acts of the assembly. All other authorities have only certain dimensions of
power, and are in a specific relation of dependency and control by the assembly,'®
even though they do not always and in all have to be in a hierarchically subordinate
position. They do not have any authorities over the assembly, while it in turn the
assembly has considerable rights over them (appointment, removal from office, etc.).
In that way, the assembly appears as the ultimate power in the system as a whole.!’

With respect to the legislative and judiciary functions, the unity of power
is reflected in a stronger influence of the assembly on the judiciary. In rare and
exceptional historical and social circumstances (revolutionary period), the assembly
may also be directly engaged in executing the judicial function though the adoption
(or verification) of judicial acts. However, carrying out of the judiciary function in the
assembly system is delegated to separate judicial authorities that implement the law,
whereby enjoying their independence, which is a consequence of the nature and the
role of the judicial function and the judiciary in a modern state. In the execution of
the judiciary function, the assembly is involved, as a rule, only in granting amnesty. "

It is interesting to note that in the assembly based system the executive power
(the executive) in the classical sense and in the classical form does not exist. The
exercise of the democratic unity of power deprives the executive of significant powers
in the execution of specific legal functions, and its authorities over the representative
body. This is also the reason why the system did not recognise bodies such as
ministries, but only administrative institutions which were called ‘Secretariats of the
Executive Council’.

Although the Yugoslav political system was based on the system of democratic
unity of power, there could be no question of the real implementation of the assembly
system in practice. Against the background of the monopoly of the leading communist
party, i.e. the League of Communists of Yugoslavia, and the ultimate personalisation
of power in the President of the Republic and the party president, the democratic
unity of power mechanism could not function properly. Political decision-making
was concentrated in the hands of the party, and the relevant public authorities became
mere executors of its will and policy."

16 J. Djordjevi¢, Politicki sistemi, Savremena administracija, Beograd, 1988, p. 594.

17 P, Nikoli¢, Skupstinski sistem, p. 131; P. Nikoli¢, Ustavno pravo, Prosveta, 1995, pp. 304-305.
18P, Nikoli¢, op. cit, pp. 323-324.

19 Ibid, p. 333.
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Essentially, all government systems established from 1946 to 1990 were
quasi assembly systems. Thus, the political system established in accordance with the
Constitution of the Federal People’s Republic of Yugoslavia (FPRY) form 1946 was
a quasi assembly system. In its real meaning, which was naturally only formal, the
assembly system was established by the Constitutional Law on the Foundations of the
Social and Political Regulation of the FPRY and on the Federal Authority Bodies. The
1963 Constitution of the Socialist Federal Republic of Yugoslavia (SFRY) confirmed
the postulates of the existing assembly system, showing two main tendencies. Firstly,
the tendency of enforcing and strengthening the position of the Federal Assembly,
and secondly the tendency of establishing a single efficient executive government,
and especially strengthening the position of the President of the Republic, which
became a separate and independent political and executive federal body. Certain
inconsistencies in the implementation of the concept of the assembly system were
persistent even in the 1974 SFRY Constitution, even though, in principle, it remained
(formally) loyal to its main postulates.*

With respect to the parliamentary control over the security and defence sector,
as the assembly was bicameral,?! the Defence and Security Committee was established
by the Council of Citizens and the Council of Republics. As an internal body of the
councils, the Committee was responsible to consider the issues and hold inquiries
into the issues that fell under the councils’ competence (law proposals, other acts,
etc.). After an inquiry was held, the Committee was obligated to submit the report
to the Council including its amendments, opinions, and proposals. In the discharge
of their duties, the Committee was authorised also to request data and information
that are relevant to its work from the line ministries and other federal authorities and
organisations.

The standing committees of the Council of Citizens were comprised of a
Chairman and fourteen members, and the committees of the Council of Republics
comprised a Chairman and six members. The Chairman and the members were
appointed by the Council itself in open voting, by a majority vote of the Council
members. The list of candidates for the Committee Chairman and members was
proposed by the Chairman of the Council in consultations with the chairmen of
the parliamentary caucuses (in the Council of Republics with the coordinators of

20 Jpid, pp. 333-336.

21 The structure of the federal parliament in the socialist Yugoslavia was revised on several occasions,
following, in principle, the general development of the Yugoslav political system and the federal or-
ganisation. The 1963 SFRY Constitution went much further and introduced a quint-cameral structure
of the Federal Assembly. In addition to the Federal Council (including the People’s Council), four
workers community councils were established - the Economic Council, Educational-Cultural Council,
Social-Health Council and the Organization-Political Council. However, in the 1974 SFRY Constitu-
tion this concept was revised. The Assembly was comprised of two chambers: the Federal Council and
the Council of Republics and Regions. What gives a special mark to such structure of the Yugoslav
federal parliament and what makes it completely untypical is that both the chambers were character-
ised as federal chambers. The Assembly remained bicameral until the breakup of SFRY.
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the delegates from the Member Republics). In the Council of Citizens, the list of
candidates was compiled in accordance with the principle of equal representation
of the delegates from the parliamentary caucuses in the Council, and in the Council
of Republics, the list of candidates included equal number of delegates from each
Member Republic. The term of office of the Committee Chairman and members
corresponded to that of the Council.

The Defence and Security Committee operated in its sessions called by the
Chairman, on his/her own initiative or at the initiative of at least one quarter of the
Committee members (one third in the Council of Republics). In addition to that, the
Chairman was obliged to call a session at the request of the Council Chairman, and in
case he failed to do so, the session was called by the Council Chairman. The quorum
requirement for sessions was a majority of Committee members present, and the
decisions were adopted by a majority of the members present.

Regardless of the fact that the Defence and Security Committee formally
existed and that it was operational, the assemblies failed to understand and exercise
the parliamentary control over the army and the security agencies in Yugoslavia, in
the meaning and with a significant socio-political influence that it gets today in most
countries. Therefore, it may be concluded that the understanding of the economic and
political importance of the control over the defence and security sector did exist in
theory, but was not reflected in practice.?

4. Free Access to Information

In the Yugoslav legal theory and practice, the right to information was
perceived for the most part as the right to be informed. As Vida Cok* points out, the
applicable SFRY regulations, both federal and republic, recognised the right to be
informed, which was followed by the obligation to provide information.?* This right
was granted primarily to journalists and public bodies dealing with the information
activity. The provision of information to other entities was conditioned by the
legitimate social interest.”

With respect to the individual’s right to receive information, it did not exist in
the SFRY regulations. Moreover, in her review of the comparative legal theory and

22 J. Djordjevié, op. cit, p. 601.

23 V. Cok, “Javno informisanje Javnost rada i dostupnost informaciji - pravna teorija i zakonodavst-
vo”, Savremena administracija, Belgrade 1982, p. 80.

24 Truth be told, the legislation of individual Republics stipulated it as an explicit obligation, while the
regulation of other Republics kept a less accurate formulation on general or equal access to informa-
tion. V. Cok, ibid.

25 SFRY Constitution.
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practice, Cok? states that the behaviour of information sources, “depends to a large
extent on the nature of the interest of those seeking such information — which can be
personal or broader interest. If there is no broader interest, the rules for behaviour
of information sources could not easily fall into the category of legal obligation (to
provide information), analogous to the obligation of the press.”*’

At the same time, with respect to the public authorities, the principle of
administrative transparency was established ever since the 1963 Constitution.”® The
1963 Constitution granted the right of citizens to “be informed about the actions of
the representative bodies and their agencies, social self-management agencies, and
organisations performing tasks of public interest” and particularly the right to “be
informed about the material and financial situation, and the execution of plans and
performance of the organisation of work in which he/she is employed or in another
organisation in which he/she exercises his/her interests, with the obligation to keep
business and other secrets.”” Based on this formulation alone, it is clear that the right
to be informed was closely connected with the idea of social self-management — more
specifically, the idea that the worker had to be informed to be able to participate in
self-management in a meaningful way.

The proclamation of the 1974 SFRY Constitution confirmed the view that
information was an important precondition for further development of the self-
management socialist relations. In this Constitution as well, the holder of that right
was “the worker and citizen,’ and he/she was granted the right to be informed about
all events relating to his/her life and work and the issues relevant for the community.*!
The right, but also the obligation of the worker to be informed was specified in more
depth under the Law on Associate Labour (Zakon o udruzenom radu). In this Law, the
quintessence of informing the workers was considered in the function of satisfying the
individual’s right to self-management, and availability of information was recognised
primarily as an element for the decision-making in the self-management process.

From the above discussion, it is clear that the right to information of public
importance, as it is defined in today’s legal theory and practice, did not exist in the
former SFRY. At the same time, the proclaimed principle of freedom of information
needs to be considered carefully. As Cok3? points out, the media were recommended

26y, Cok, op. cit, p. 78.
27 Ibid.

28 The civil service authorities’ administrative transparency and some of its aspects had been recog-
nised as a need even before that - See S. Popovié, “Odnosi uprave i gradana - sa pravnog aspekta”,
Belgrade, 1692, p. 14. The administrative transparency is immanent to self-management.

29 Article 34, Item 5, of the Constitution.

30 As pointed out by V. Cok (p. 55), even though this pertains to Chapter III of the Constitution, which
is titled “Freedoms, Rights and Duties of the Individual and Citizen.”

31 Article 168, Para. 1, of the 1974 Constitution.
32v. Cok, op. cit, pp. 141-142.
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not only which subject they would cover, but also the method of treatment of an
issue. The journalists were asked to exercise self-control, i.e. auto-censorship, and the
media were given “the authorised views”.

At the same time, notwithstanding the proclaimed principle of the public
authorities’ administrative transparency, it has to be taken into account that former
SFRY had hundreds of regulations defining the term “secret”.’* The problem, as
Sabic points out** lies not only in the enormous number of sources of law and their
mutual inconsistency, but also in the fact that these regulations were outdated. At the
same time, the prescribed criteria for pronouncing a document classified were often
used lightly, where the disclosure of data from such documents was considered as
endagering national or public security and defence, international relations and other
security-related data. %

It may therefore be stated that Kregar is right in his argument*® that SFRY, to
a certain degree, nurtured the culture of secrecy, in which some issues were not to be
discussed, and that the majority simply kept quiet and accepted tacitly the division
of the allowed and prohibited issues. Although there were public discussions, free
press, occasional demonstrations, criticisms, it must not be forgotten that SFRY
was not a democratic state, and hence its democratic elements were limited. Only
after the opening and modernisation of the post-socialist legal systems in the last
decade of the 20™ century, during the transition period, which was guided by the
requests for democratisation by way of the introduction of the legal and political
accountability, the right to information is becoming one of the preconditions for the
acceptance among the states with a developed democratic tradition.’” As it would
turn out, the intensive legislative activity in this area in the countries created in
the territory of the former SFRY ensued only in the first decade of the 21* century.

5. Precursors to the Ombudsman Institution

Although former Yugoslavia was not a democratic state, it did have institutions
that in many aspects were overwhelmingly reminiscent of the Ombudsman as it is
known by the Western democracies. The reasons for this should be sought in the

33 J. Popovié, “ Legislative Regulation of Data Confidentiality in the Countries on the Territory of the
Former Socialist Federal Republic of Yugoslavia”, A¢/anti, Vol. 20, Trieste 2010, pp. 229-238.

34 R. Sabi¢, “Otvorena pitanja primene zakona o slobodnom pristupu informacijama od javnog znacaja
u periodu nakon usvajanja zakona o tajnosti podataka”, zbornik radova “Pristup informacijama od
javnog znacaja izastita tajnih podataka”, OEBS i CUPS, Beograd, 2012, p. 26.

35 J. Popovié, op. cit. 229-238

36 J. Kregar, V. Gotovac, D. Gardasevi¢, “Regulacija prava na pristup informacijama”, Transparency
International Hrvatska, 2004, p. 4.

37 Ibid, p.13.
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different, more open nature of the political and economic system in comparison to the
countries of the Eastern Block, as was pointed out in the introductory section. Some
authors argue that while it was professedly “communist” in philosophy, Yugoslavia
was increasingly “democratic” in practice, as it recognised that the agreed state
interests did not necessarily mean a lack of attention to the individual rights.*®

The first institution that in many aspects resembled the Ombudsman was
established after the adoption of 1963 Constitution. The 1963 Constitution guaranteed
its citizens the right to complain against actions of the administrative authorities, pose
questions and request that they are answered, and also to submit proposals of general
interest. As the citizens had a right to submit such proposals and complaints to all
state authorities, this caused problems in practice, as the authorities did not have
sufficient the capacity to deal with these complaints. As a result, the Commission for
Applications and Complaints was established. Although it was a dependent body, this
Commission, similar to the Ombudsmen, had the right to investigate and propose,
1.e. request official explanations from the competent authorities relating to the issues
against which it received complaints.*

In the 1960s and early 1970s, several articles were published by renowned
authors and several public debates held on the issue of the need to introduce the
Ombudsman institution.** All that culminated in 1974 with the introduction of the
social self-management protector institution, which was established by the Federal and
Republic Constitutions, and specified in more depth at the level of the Republics.

Article 131 ofthe 1974 SFRY Constitution stated: “The social self-management
protector, as an independent body of the social community, executes measures and
legal remedies, and performs other statutory workers’ and social ownership rights
and duties. The social self-management protector initiates before the assembly of the
socio-political community, constitutional court, or a court of law, the procedures for the
protection of the workers self-management rights and social ownership, as well as the
procedures for the annulment or abolishment of all decisions and other acts violating
self-management rights and social ownership. The social self-management protector
initiates the procedures for the protection of the workers self-management rights and
social ownership at its own initiative or at initiative of the workers, organisations
of associated labour, or other self-management organisations and communities,
trade unions, and other socio-political organisations, state authorities and citizens.
At the request of the social self-management protector, the state authorities and
self-management organisation bodies are obligated to provide him/her all data and
information relating to the performance of his/her function.”

The social self-management protector was established at the federal level,
38 W. Gellhorn, Ombudsmen and others, Harvard University Press, Cambridge 1967, p. 256.
39 Ibid, p. 284.

40 For more details see S. Lili¢, D. Milenkovi¢, B. Kovagevié — Vu¢o, Ombudsman, Komitet pravnika
za ljudska prava, Belgrade 2002, pp. 256 - 258.
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in each of the Republics and Autonomous Provinces, and could also be established
in smaller territorial units (e.g. municipalities). It can be argued that it enjoyed a
relatively high degree of institutional independence, and although it was established
by the state, it was a social body, i.e. “body of the social community”, a predominantly
sociological, rather than a legal category.*! The constitutional and statutory guarantees,
as well as the term of office at four years, which could be shortened only in a small
number of cases,* went in favour of the independence of this institution. However, in
the circumstances of the single-party system and appointment by the assembly of the
relevant “socio-political community”, clearly there could be no question of de facto
independence. Even the normative framework left a clear possibility in a number of
instances for the appointment of distinguished party officials without the required
qualifications, and thus the paradoxical requirement was specified for the deputy
social self-management protector that the candidate must have a legal background,
which was not a requirement for the social self-management protector.

Although it had relatively broad investigative and initiative powers, the social
self-management protector was notably different from the Ombudsman, also on
account of its much narrower authorities, which were limited to the self-management
rights and social ownership only. The protection of the concept of “associated labour”
and the theoretically (and practically) problematic concept of “social ownership”
alone excludes primarily the citizen as a subject of protection.* Given that today’s
Ombudsman ensures human rights protection, it is clear that, regardless of its
considerable similarities with the Ombudsman, the social self-management protector
could be considered only as a quasi-ombudsman institution.

By the end of the 1980s, with the breakup of SRFY, this institution completely
disappeared. Although it cannot be argued that former Yugoslavia did have an
ombudsman institution, it should be taken into account an institution with similar
characteristics did exist in the communist Yugoslavia for more than fifteen years.
That is another indication of the differences between the state and social system and
the environment in SFRY in relation to the other neighbouring communist countries.

6. Internal and External Audit

The countries in the region do not have a tradition of internal audit, as that is a
completely new profession, which was established in these countries after 2000. Prior
to that internal audit did not exist, as there was no modern internal financial control
system in the public sector.

41 D. Radinovi¢, Ombudsman i izvr$na vlast, Sluzbeni glasnik, Belgrade 2001, 285.

42 At personal request, and also in the event of a valid judgment sentencing him/her to unconditional
imprisonment, and finally, if he/she lost his/her work capacity for the performance of the function.

43 S Lili¢, D. Milenkovi¢, B. Kovadevié — Vuco, Ombudsman, Komitet pravnika za ljudska prava,
Belgrade 2002, p. 260.
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The security and defence sector in the former Socialist Federative Republic
of Yugoslavia (SFRY) did not recognise modern concepts of internal and external
audit and hence it is understandable why there were no separate internal or external
audit regulations in this respect. However, it may be argued that there were some
forms of internal control in the then Federal Secretariat for People’s Defence, i.e.
the ministry of SFRY responsible for defence affairs, as the Secretariat had its units
responsible for internal control, which carried out both ex ante and ex post control of
the Secretariat’s operations and performance.

Within the Secretariat for People’s Defence, there were formally different
internal control mechanisms (oversight, expert internal control, inspection, etc.) that
were applied concurrently with the regular operating procedure, inbuilt into that
process as its integral parts, and a part of continued oversight over the staff of the
Secretariat. However, these types of controls do not correspond to today’s meaning
of internal financial control, and surely they cannot be equated with the meaning of
internal audit. They were of little practical importance, considering that irregularities

and illegal actions in the operations in the security and defence sector were rarely
identified.

Internal control was implemented as a part of the regular control of resources
and activities performed by the managers, and as a part of the control of regularity
and compliance of financial transactions performed by the financial service and
other professional service bodies. In performing the tasks relating to the Secretariat’s
financial management, the financial service performed ex anfe control of the
documentation that supported payments, and the control of the stocks and movements
in the business books and records (in order for the manager to be able to give approval
or no objection for a specific act or action). In the ex post control procedure, internal
controllers assessed the legality, accuracy and regularity of transactions in relation to
revenue, expenditures, and state-owned assets management.

The defence inspection activities were traditionally delegated to the defence
inspectorate, which was known in the late 1980s as the General People’s Defence
Inspectorate. The defence inspectorate was a state authority, within the Secretariat for
People’s Defence, responsible for inspection activities relating to the implementation
of regulations within and relating to the security and defence sector, and which inter
alia performed a type of control of the financial and material performance of the
Defence Secretariat (material-financial inspection). The implementation of oversight
inspections, in accordance with separate laws, was delegated also to the Budget
Inspection, which performed external control of the revenue proceeds, control of
legal compliance of material-financial operations, and the control of restricted use
of budgetary resources by way of a direct insight into the operations and acts. These
forms of oversight were classic inspection controls of the Defence Secretariat, and
can be considered ex post control of the rationality and effectiveness of spending.

In contrast to internal audit, the former SFRY countries have a long tradition
of external audit that dates back to Kingdom of Yugoslavia. Namely, the Kingdom
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of Yugoslavia (before the World War II) had the institutional control of budget
expenditures that was performed by the Main Control the Kingdom of Yugoslavia
— a Supreme Audit Institution under collective management, that performed almost
all the functions of the modern Supreme Audit Institutions, and especially those in
countries with the accounting court model. The Main Control was independent and
had discretion to decide on its organisation, audit plans, and entities to be audited,
and no other authority could impose it mandatory instructions and orders. The most
important functions of the Main Control included ex ante and ex post budget execution
controls.

After the II World War, external audit function was entrusted to the Social
Accounting Service (SDK), which was established in 1959 as a sui generis institution
performing external control and oversight of the financial-material operations of the
social recourses (budget) spending units and commercial entities. The SDK was a
public service, i.e. an autonomous and independent organisation that executed social
accounting activities and payment transactions.* Its independence was guaranteed
by Article 77 of the 1974 SRFY Constitution, which stipulated that the SDK
operated independently, in accordance with laws and other regulations, and that it
was accountable, within the scope of its rights and obligations, for implementation
thereof. For their actions in the course of the performance of its tasks, the SDK was
accountable to the SFRY Assembly, which oversaw its activities and received its
annual performance reports.®

As a part of its multiple competencies, the SDK also performed the control
of the budget execution. As such control included some elements of external audit of
budgetary resources is a special form, it can be argued that the SDK did perform the
function of the state auditor, i.e. Supreme Audit Institution, even if it did not comply
with the international standards for Supreme Audit Institutions. Furthermore, the
SDK played a very important role for the overall SFRY system, as it enabled the state
to have full control over the economic movements, which was contrary to market
economy. All budget spending institutions and commercial entities were obligated to
open their account with the SDK, which established independently if the obligations
towards the state were settled, and which deducted tax payments directly from the
legal entities’ accounts.

The SDK performed the control activities within its organisational units and
in the social funds spending institutions, based on the data from their records, reports,
financial management orders, and based on the accounting and other statements,
annual financial statements, and other accounts of the social funds spending

44 See Article 4 of the Law on Social Accounting Service (Zakon o Sluzbi drustvenog knjigovodstva,)
Official Gazette SFRJ, No. 70/83, 16/86, 72/86, 74/87, 61/88, 57/89, 79/90, 84/90, 20/91.

45 Articles 13, 19-20 of the Law on Social Accounting Service.
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institutions.* In case the control identified that an assets position was not accurately
estimated or that the bookkeeping records were not orderly and up-to-date, the order
was issued to conduct assets stocktaking and evaluation within the specified timeline.
In case illegal actions and irregularities were identified, the authorised persons had
the right and obligation to adopt a decision, ordering measures for the elimination of
the identified irregularities.

The economic-financial audit activities included the audit of annual financial
statements, and audit of the social funds spending institutions’ performance.*” The
activities on the audit of annual financial statements included the examination and
assessment of the applied accounting procedures and the accuracy of data, and issuing
opinion on that basis about the reality and objectivity of the financial positions and
sources and performance results shown in the annual financial statements of the social
funds spending institutions.”* The economic-financial performance audit included
examination and assessment of the rationality and efficiency of operations and the
overall business performance, and proposing measures for the improvement of the
operations and performance of the social funds spending institutions. The performance
audit was conducted at the request of a social funds spending institution.*’

The SDK performed also ex ante control of the social funds spending
institutions by executing their payment orders only if they were issued in accordance
with the regulations and if adequate funds were available for the payment in the
issuer’s giro and other accounts. Otherwise, the Service refused to execute payment
orders that did not satisfy the requirements, and informed the social funds spending
institutions about the reasons for the refusal to execute the payment order.® The
restricted use of social funds was controlled by matching the purpose codes in the
payment order (grounds for payment), i.e. transfer order, and the budget to establish
if the funds were allocated for those purposes. The orders could not be effected if no
funds were allocated in the budget for that purpose, so that is can be argued that the
control by the SDK had some features of the specific internal control of the budget
spending institutions.

The SDK performed the tasks under its scope of activities relating to army
corps and military institutions through its separate organisational unit, to assess
how the army corps and military institutions managed finances in their accounts.
Through its separate organisational unit, in accordance with its competences, the
SDK performed also a special control of the organisations of associated labour

46 Article 48 of the Law on Social Accounting Service. The previous Law on Social Accounting Ser-
vice (Official Gazette SFRJ, No. 2/77, 22/78, 35/80, 43/82, 41/83) stipulated that the SDK performed
the control activities by way of preventive and inspection controls and financial-material performance
audits (Article 45).

47 Article 69 of the Law on Social Accounting Service.
48 Article 70 of the Law on Social Accounting Service.
49 Article 77 of the Law on Social Accounting Service.

50 Article 107 of the Law on Social Accounting Service.
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manufacturing weapons and military equipment, under the procedure that applied
also to other social funds spending institutions.*!

7. Human Resources Management

From the end of the World War II and until the late 1980s, human resources
management in the civil service had three main stages of development. The first stage
begins from the adoption of the 1946 Law on Civil Servants (Zakon o drzavnim
sluzbenicima), the second stage from the adoption of the 1957 Law on Public Servants
(Zakon o javnim sluzbenicima), and the third state begins after the adoption of the
1978 Law on the Basic Principles of the State Administration System, the Federal
Executive Council and the Federal Administrative Organs (LBPSAS).>? This Law
remained in force, in some segments, at the federal level until the breakup of the State
Union of Serbia and Montenegro in 2006.

While in the first two stages of civil service development the law clearly
differentiated between the civil/public servants and private sector employees, the
third stage of development is characterised by gradual equalisation of civil servants
and private sector staff status. The 1946 Law on Civil Servants governed the status of
civil servants in a narrow sense (covering only the personnel in state authorities) and
introduced centralisation of the human resources function, based on the then USSR
model. > The Law on Public Servants, adopted on 12 December 1957,> broadened the
scope of regulation, governing the legal status of not only staff of state authorities, but
also of public services (education, science, and culture institutions; health institutions;
social insurance funds and social security institutions). Finally, the Law of 1978
abolished the terms ‘civil servant’ or ‘public servant’ and introduced a simple term
‘employee’. Nevertheless, the status of federal and republican Government personnel
was not fully equalised with private sector workers, as the 1978 Law did regulate their
status in a special manner, but more in line with practices in the private sector. Such
change is a result of the development of self-management and the approximation of
the human resources systems in the civil service and in the private sector.

51 See Articles 80-82 of the Law on Social Accounting Service.

52 7Zakon o osnovama sistema drzavne uprave, Saveznom izvr$nom veéu i saveznim organima uprave
[Law on Basics of the System of State Administration, Federal Executive Council and Federal Admin-
istrative Organs- LBSSA], Official Gazette SFRY, No. 23/78, 58/79,21/82, 18/85, 37/88, 18/89, 40/89,
72/89, 42/90, 44/90, 74/90, 35/91, and Official Gazette of SRY, No. 1/92, 31/93 and 50/93.

33 E. Pusic, Nauka o upravi, Zagreb 1973, p. 196.
34 Official Gazette FNRJ No. 53 1957.
55 Articles 15-22 of the Law on Public Officials.



28 Legal Mechanisms for Prevention of Corruption in Southeast Europe

Inall three periods, competitions were the basis for entering into an employment
relationship to ensure merit-based recruitment. Hence, for example, Article 90 of the
Law on the Basic Principles of State Administration System (1978) emphasised that
in the recruitment process in the administration authorities special attention has to be
given to: 1) the need to ensure staff with appropriate professional and other qualities
required for service in the administrative authority; and 2) consistent application of
the competition institution as the democratic form of recruitment in the administration
authorities. In the federal administration, after 1974, public competitions had to be
published in the Official Gazette of SFRY and they could also be published in the
official gazettes of the Republics and Autonomous Provinces, and in several daily
newspapers.

However, there were also some important exceptions from the principle of
carrying out competitions as a basis for recruitment. Thus, for example, in accordance
with the provisions of the Law on the Basic Principles of State Administration System,
the Federal Executive Council could prescribe that for the performance of specific
functions and tasks in a federal administration authority, employment relationship
could be established also without a public competition, if that was required by the
nature of the functions and tasks or responsibilities for the performance of tasks
or other special working conditions.’® Exceptionally, temporary employment for a
maximum period of three months when due to the urgency of the need it was not
possible to hold a public competition, and seasonal employment for the staff that had
performed those same tasks in the administrative authority in the previous season,
could be established without a public competition.’’

Itis interesting to note that there was no obligation to hold written examinations
in the recruitment process, and that that was left only as a possibility. This solution
was in accordance with the general labour regulations, which stipulated that, “a
working community may test a worker’s professional and other working capacities
even before he/she is admitted to employment in the organisation of work (workers’
audition, written test or other forms of preliminary competency assessment).*® Thus,
in the federal administration, the public official managing a federal administration
authority could decide to test the applicants’ professional and other competencies and
their other qualities in the recruitment procedure for specific tasks and activities. If the
decision was made in the course of the recruitment procedure to test the applicants’
professional and other competencies and qualities, that had to be indicated in the
competition announcement.>

From 1978, the competition procedure was implemented by a competition
commission, which operated in accordance with the transparency principle. The

36 Article 320 of the LBSSA.

57 Article 319, Para. 2 of the LBSSA.

58 Article 21 of the Basic Law on Labour Relations (Osnovni zakon o radnim odnosima).
59 Article 324 of the LBSSA.
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commission would be established by the so-called “working community,” which
was a form of self-management organisation and the workers decision-making.
The competition commission was obligated to consider the submitted applications
and prepare a short-list of applicants based on the requirements met by individual
applicants. As the work of the competition commission was public, the applicants
had the right to be present at its meetings and to comment its work and the specified
order of the short-listed applicants.®® The competition commission maintained also
minutes from their sessions. For senior positions, the competition commission would
be established by the Federal Executive Council.®! The members of this commission
included: the public official managing the federal administration authority or a person
he/she authorised, a representative of the working community, and a representative of
the union organisation.

The only mandatory examination that traditionally had to be taken in the state
administration authorities (as is the case in most of the former Yugoslav republics even
today), was the so-called “state examination” at the end of the internship. The state
examination was public, and it was taken before a special examination commission.
The examination comprised the general and the specialised part, and it was taken
both orally and in writing.®* The general part was the same for all public servants,
while the specialised part was tailored to the needs of specific services.®* The 1957
Law on Pubic Servants stipulated a possibility for public servants in the highest pay
grade in the lowest rank who do not meet the general requirements for promotion to
take a special examination for promotion to a higher rank.* If an intern failed to pass
the state licensing examination within the specified period, his/her employment in
the federal administration authority, i.e. federal organisation, would be terminated.®

The career advancement procedure changed over time, and it was most
thoroughly regulated under the 1957 Law on Pubic Servants. The general criteria for
advancement for all public servants were: 1) professional competence, 2) commitment,
3) performance, and 4) years of service. The advancement implied the promotion to
a higher rank, a higher office or a higher pay grade (Article 185 of the Law on Public
Servants) for civil servants.

The 1957 Law also introduced civil servants’ performance assessment. The
PA was conducted by comparing of the actual performance with the requirements
specified in the job description, rather than on the assessment of the workers’ personal
characteristics, which is fully in line with the modern civil servants’ assessment
tendencies. The civil servants were marked on a scale of one (the lowest, fail mark) to
60 Article 232 of the LBSSA.
61 Article 231 of the LBSSA.

62 1, Krbek, Lica u drzavnoj sluzbi, Zagreb, 1948, p. 80, as cited by E. Pusic, Nauka o upravi, Zagreb
1973, p. 196.

63 Articles 173 — 174 of the Law on Public Servants.
64 Article 188, Para. 2, of the Law on Public Servants.
65 Article 336 of the LBSSA.




30 Legal Mechanisms for Prevention of Corruption in Southeast Europe

five (the highest mark). The assessment was done by a commission on an annual basis.
The assessment commission was, as a rule, the board of the authority, and it decided
on a general mark (one of the five marks) based on the questionnaire filled in by the
immediate superior in the authority. The assessment had significant consequences on
the public servant’s legal position (withdrawal of promotion, exceptional promotion,
etc.).

Public servants were promoted to a higher rank after they had spent three
years in the highest pay grade in the immediately lower rank, provided that they got
a ”good” mark in the previous two years.® There was also a possibility of accelerated
advancement for the civil servants excelling at work. Although the system depended
to a large extent on the civil servants’ competencies, the tendency to give more weight
to years of service than was envisaged in the theoretical rules for the system was
undoubtedly present in practice.

The pay was based on performance as well, which is also in line with the
modern tendencies in terms of the civil service performance assessment and
remuneration. The pay grade promotion was, in principle, automatic, at every three
years, but a public servant could be promoted even earlier if he/she excelled at work.
A public servant could also be withdrawn promotion — the year in which he/she did
not get a positive assessment mark would not count towards the three year term.

The 1978 Law formally moved away from the merit-based promotion,
introducing broad discretion of managers to appoint civil servants to higher
positions. The main advancement method was a civil servant’s reallocation within
the administrative authority in accordance with the decision by the manager of the
administrative authority. The Law on the Basic Principles of State Administration
System stipulated that a public official managing a federal administrative authority
might decide to reallocate a worker in the federal administrative authority to another
function that was appropriate to his/he professional qualifications, in accordance
with the criteria specified in the act on the systematisation of functions and tasks.
Reallocation was the main promotion method in other administration authorities as
well, and it was based on agreements between their managers.®” The reallocation
of a worker from one position to another was done without his/her consent, if in
line with the nature of the activity of the federal administration authority, i.e. federal
organisation, unless otherwise specified by law.®

The grounds for termination of an employment relationship in all three periods
were taxatively listed in the law. In accordance with the provisions of the Law on the
Basic Principles of State Administration System, a worker’s employment relation
would be terminated in the following events:

66 Article 187, Para. 1, of the Law on Public Servants.
67 Article 358 of the LBSSA.
68 Article 361 of the LBSSA.
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1) if he/she stated in writing that he/she did not wish to be employed in that authority;

2)based on an agreement in writing between the worker and the federal administration
authority, i.e. federal organisation;

3) if he/she refused to perform functions and tasks to which he/she had been
reallocated, and which were appropriate for his/her professional qualifications
and work experience;

4) if he/she refused to work in other appropriate functions and tasks to which he/
she had been reallocated by not performing specific functions and tasks in a
satisfactory manner;

5) based on a valid decision by the disciplinary commission imposing him/her a
measure of termination of employment;

6) as of the date of submission of a valid judgement sentencing the worker to
imprisonment for more that six months;

7) if he/she reserved or gave inaccurate information at the point of entering into
employment relationship, and such information was relevant for the performance
of the functions, i.e. tasks for which the employment relationship was established.

In conclusion, it is quite interesting to note that former Yugoslavia did have
a fairly well developed system of human resources management not only in the civil
service, but also in the public sector, especially during the period of 1957-1978.
Such as system did recognise all modern institutes of human resources management
that promote the merit principle, such as a competition procedure, performance
assessment, promotion based on merit, civil service stability and performance related
pay. Unfortunately, the 1978 law, which to a high extent aligned the status of civil
servants with private sector workers, did not keep the majority of the advanced human
resource management instruments that existed beforehand. Due to the imminent
passage of time, the regulations that existed at the end of 1980s (i.e. 1978 Law)
have to some extent been kept in the memory of civil servants, while those from
the earlier period have been largely forgotten, leaving an important part of the ex
Yugoslav tradition covered with a veil of oblivion.
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8. Development of Intelligence and Security Services Control and Oversight

By the mid 1960s, the intelligence and security functions in the Federal People’s
Republic of Yugoslavia/ Socialist Federal Republic of Yugoslavia had a distinctly
centralist character, with a concentration of authority at the federal level, which, in
addition to national defence, included internal affairs and state security. Before the
enactment of the constitutional amendments in 1967 and 1968, the Federation had
had the exclusive competence in the field of the protection of the constitutional order,
security and national border control.

The Fourth Plenum (“Brioni Plenum”) of the Central Committee of the
Yugoslav Communist Party (SKJ) was held on 1 July 1966 in order to establish full
control of the Party over the security services and abolish the structures within the
State Security Administration (UDBA) that had been described as statist-centralist.®
The immediate cause for the organisation of the Fourth Plenum were the accusations
that the State Security Administration had planted listening devices in the residence
of Josip Broz Tito in 15 Uzicka Street in Belgrade.

In the period between the Brioni Plenum and the dissolution of the SFRY, the
further course of the development and direction of the Yugoslav intelligence-security
system was determined by the 1971 constitutional amendments, the Communist
Party congress documents, the 1974 SFRY Constitution,’ establishing the concept of
national defence and social self-protection, the Law on the Foundations of the State
Security System, ' the Federal Law on National Defence’ and the republic laws in
that area.

The provisions of the 1974 SFRY Constitution stipulated that, “the Federation,
through its federal administrative agencies, regulates the fundamentals of the
protection of the order stipulated by this Constitution (state security), ensures the
State Security Service activity necessary for the exercise of the federal agencies’
responsibility, as specified in this Constitution, and coordinates the activities of the
state security authorities.””

In accordance with the Law on the Foundations of the State Security
System,” “the Federation, through its agencies authorised by the SFRY Constitution,”

69 »Ekspoze saveznog sekretara za unutrainje poslove Milana Miskovi¢a povodom donosenja Os-
novnog zakona o unutrasnjim poslovima,” /3. maj — casopis Saveznog sekretarijata za unutrasnje
poslove, godina XIX No. 12, Belgrade, December 1966, pp. 1011-1013.

0 Official Gazette SFRY, No. 9/74.

7L Official Gazette SFRY, No. 1/74.

72 Official Gazette SFRY, No. 21/82.

73 Article 281, Item 8, of the SFRY Constitution.

74 Official Gazette SFRY, No. 15/84 and 42/90.

75 SFRY Presidency and Federal Executive Council.



Historical Development of Corruption Prevention Mechanisms 33

establishes the general policy relating to the protection of the SFRY constitutional
order, coordinates the activities of the state security authorities, and performs other
duties specified by the federal law.”’® The same law stipulates that, “the Republics and
Autonomous Provinces organise and directly perform the national security function
in accordance with the SFRY Constitution, federal laws, and the policy established by
the SFRY Assembly in this area.””’

The Law on the Foundations of the State Security System stipulated that, “after
the SFRY Presidency has determined, on their own initiative or at the proposal of the
Federal Executive Council, that special security reasons so require, the competent
federal authorities shall cause the performance of or perform the necessary SFRY
constitutional order (state security) protection activities in the overall the territory or
in specific parts of the territory of the Socialist Federal Republic of Yugoslavia, to
suppress the activities aimed at undermining or overthrowing the order established
by the SFRY Constitution.””® Article 9 the same Law stipulated that, “the national
security functions at the federal level shall be performed by the Federal Secretariat
for Internal Affairs and other federal administrative agencies when it is expressly
specified, and in the Republics and Autonomous Provinces - republic or provincial
authorities responsible for internal affairs,” and that, “the Federal Executive Council
shall determine which national security functions and to what extent shall be
performed by specific federal agencies.”

Within this framework, in addition to specific intelligence coordination and
control authorities and bodies, the SFRY intelligence and security system comprised
the federal state security secretariat for internal affairs and the internal affairs
authorities at the level of the Republics and Autonomous Provinces, the Yugoslav
People’s Army (JNA) Headquarters Second (Intelligence) Directorate, the Security
Office of the Federal Secretariat for National Defence and Security Agencies, the
Territorial Defence, and the Research and Documentation Service of the Federal
Secretariat for Foreign Affairs. In some respect, the national security function was
exercised also by the Security Institute, which was founded in 1976, as a part of the
Federal Secretariat for Internal Affairs (SSUP).

The work of the state security agencies in this period was coordinated,
within framework of the SFRY constitutional rights and duties, by the President of
the Republic (until 1980), the SFRY Presidency, and the Federal Executive Council
(SIV). This coordination included the political and security guidance of the state
security agencies’ operations and identification of their common tasks - from the
aspect of the security interests and the needs of the country as a whole.

The Federal Council for the Protection of the Constitutional Order was
a collective working body of the SFRY Presidency, and a security coordination body

76 Article 7 Para. 2 of the Law on the Foundations of the State Security System.
77 Ibid, Article 7, Para. 3.
78 Ibid, Article 8, Para 1.
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that operated continuously since 1975, although it was officially established only in
1983, by the federal law.” The Chairman and two members of the Federal Council for
the Protection of the Constitutional Order were appointed by the SFRY Presidency
from among its members, while the other members included the Chairman of the
Presidency of the Central Committee of the Communist Party, the Chairman of the
Federal Executive Council, while one member was a senior public officer from the
socio-political organisation bodies at the federal level, and was appointed by the
SFRY Presidency, in consultations with these bodies. The work of the Council was
open for the participation by the federal secretaries (ministers) for national defence,
foreign and internal affairs, and heads of the State Security Service of the Federal
Secretariat for Internal Affairs, Security Administration of the Federal Secretariat for
National Defence (SSNO), and the Research and Documentation Service.®® The work
of this body was open also for the representatives of the SFRY Assembly, socio-
political organisation bodies (SKJ, SSRN, etc.), and the relevant authorities of the
Republics and Autonomous Provinces.

On its own initiative or at the request of the SFRY Assembly and the SFRY
Presidency, i.e., the relevant republic and provincial authorities, the Federal Council
for the Protection of the Constitutional Order considered specific materials relating to
security issues, and particularly to the issues of special importance for the cooperation
of professional services and other social self-protection entities. The Council provided
appropriate recommendations and suggestions to the SFRY Presidency and socio-
political organisations in relation to the considered security situation. This body was
authorised to adopt views and opinions that were binding for the SFRY intelligence
and security services.®!

In the period following the declaration of the Federal Republic of Yugoslavia
on 27 April 1992, at the federal level, there was no longer any body responsible
for the coordination of services similar to the Council for the Protection of the
Constitutional Order. In a certain sense, its functions were taken over by the Supreme
Defence Council

79 The legal basis for the establishment of the Federal Council for the Protection of the Constitutional
Order was the provision of Article 331 of the SFRY Constitution, according to which the SFRY Presi-
dency could establish other councils or other bodies, necessary for its operations. In accordance with
that, on 26 December 1974, the President of SFRY, Josip Broz Tito, proclaimed the Law on Federal
Councils.

80 0. Djordjevic, Osnovi drzavne bezbednosti — Opsti deo, VSUP, Belgrade, 1998, p. 298.

81 In addition to the Federal Council for the Protection of Constitutional Order, which was a separate
body, established by a separate law, with its special functions, there were also Councils for the Pro-
tection of Constitutional Order at the level of the Republics and Autonomous Provinces, which had a
different position and functions.

82 In accordance with the provisions of Article 135 of the SFRY Constitution, the Supreme Defence
Council comprised the President of the Federal Republic of Yugoslavia, who chaired the body, as well
as the Presidents of the Member Republics.
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In order to exercise control over the activities of the federal state security
agencies, in 1985, pursuant to of Article 17 of the Law on the Foundations of the State
Security System, the Federal Assembly established a Commission for the Oversight
of the State Security Service. It was stipulated that the Commission controlled
the legality of the state security agencies, particularly in terms of their compliance
with the SFRY Constitution and the statutory civil and citizens’ rights and freedoms,
and in terms of the methods and tools used by the authorities in the performance of
their competencies. The law stipulated that the Chairman and the members of the
Commission were appointed by the SFRY Assembly, and that the body was obliged
to report on its work at least once a year to the Assembly.

In the period between 1985 and 1991, the Commission for the Oversight of
the State Security Service performed the activities within its jurisdiction to the extent
it was possible, and existed formally until the declaration of the Federal Republic
of Yugoslavia, on 27 April 1992.* The Rules of Procedure of the Federal Assembly
of FRY, which were adopted in the 1990s, did not provide for the establishment of
the Commission for the Oversight of the State Security Service, so that this area
at the federal level was no longer under a direct parliamentary oversight. Instead,
the Federal Assembly had a Committee for Defence and Security, which was
authorised to the consider draft laws, other regulations and general acts relating to
security, citizenship and passports, the status of aliens, border crossings, all types of
safety in traffic, production, trade and transport of weapons, explosives, and other
hazardous materials, as well as to consider all issues relating to the control of the
activities of the Federal Government and other federal agencies and senior officials
reporting to the Federal Assembly.

The integrated state security service operating principles were specified by
the heads of the federal state security agencies, subject to the consent of their superior
political bodies, i.e., the Federal Executive Council (later also the SFRY Presidency)
or their authorised bodies.’* The integrated principles regulated when and to what
persons, foreign agencies, institutions and organisations the State Security Service
instruments and methods could be applied and under what conditions. They also
stipulated the responsibility for the use or potential abuse of these instruments and
methods.

In 1975, the Federal Council for the Protection of the Constitutional Order
adopted special Guidelines stipulating that certain public office holders (e.g., federal
and republic senior officials) could apply operational and technical measures only
subject to the approval of the Council. The Rulebooks stipulated that certain State
Security Service methods could be used in case of threat to the constitutional order,

83 From 1985 to 1991, the Commission for the Oversight of the State Security was chaired by Jovica
Lazarevi¢, Dusan Pekié, Rajko Je¢menica, Ljubomir Petrovi¢, Zivko Vasilevski, and Joze Susmelj.

84 The 1974 Law on the Foundations of the State Security System stipulated that the operating prin-
ciples were adopted by the heads of the federal state security agencies, subject to the consent of the
SFRY Presidency.
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1.e., socio-political arrangement, and other criminal offenses within the scope of the
Service, but in accordance with a special procedure, with maintaining records and
files on the implemented measures and actions.

It can be concluded that throughout the period of the Socialist Federal Republic
of Yugoslavia the intelligence and security services had very wide competences that
were not defined clearly enough by law, which is characteristic for all authoritarian
regimes. This is confirmed by the fact that from the end of World War II and until
the break up of SFRY, no federal or republic legislation had explicitly referred to
any civilian or military service. When the Law on the Foundations of State Security
System was finally adopted in 1984, after the death of the lifetime president of SFRY,
Josip Broz Tito, and under the pressure by the more liberal wing of the Yugoslav
Communists Party leadership, it governed only the general issues in this area, leaving
it to the executive and the heads of services to regulate the common legal matters
- the establishment, functions, powers, organisation, method of operation, and
responsibilities of the intelligence security and services under their internal guidelines.
Throughout that period, the most important regulation relating to the operations of
the security services was the Rules of Procedure of the State Security Service, which
was a secret and publicly inaccessible by-law of the Federal Secretary for the Internal
Affairs. Finally, it should be noted that in the period of existence of SFRY there were
also no mechanisms for judicial review of the legality of the security and intelligence
services and their operations.
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PARLIAMENTARY OVERSIGHT OF THE DEFENCE SECTOR

1. INTERNATIONAL STANDARDS

1.1. Introduction

In the comparative law, there is wide-spread opinion that the security policy
is a “natural” function of the executive government (the executive), considering that
it possesses access to expertise, resources, and is able to act efficiently. Parliament
is perceived as a less suitable institution to deal with the security issues, particularly
taking into account lengthy parliamentary procedures and limited access to all
necessary expertise and information.

However, as in any other area, in the security and defence sector, parliament
is entrusted to perform the oversight of the executive. There are at least four reasons
why this oversight is important:

e A Cornerstone of Democracy

Former French Prime Minister Georges Clémenceau once stated that “War is
a much too serious matter to be entrusted to the military”. Beyond its humorous side,
this statement recalls that in a democracy, the representatives of the people hold the
supreme power and no sector of the state should be excluded from their control. A
state without parliamentary control of its security and defence sector, especially the
military, should, at best, be deemed an unfinished democracy or a democracy in the
making.’

According to the eminent American scholar Robert A. Dahl, “the most
fundamental and persistent problem in politics is to avoid autocratic rule.” That is
why it is essential that there is a power-sharing system in place to ensure the system
of checks and balances to counterbalance possible abuse of power in the security and

1 Research Associate of the Institute of Comparative Law, Belgrade; Lecturer at the Faculty of Law,
University of Banja Luka.

2 P. Fluri, A.B. Johnsson, Parliamentary Oversight of the Security Sector, Geneva 2003.
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defence sector. Namely, it is even more difficult and important to establish balance
between efficiency and democracy in this sector than in any other field.?

e No Taxation Without Representation

One of parliament’s most important mechanisms for controlling the executive
is the budget. From the early days of the first assemblies in Western Europe,
parliaments demanded that there should be no taxation without representation. As
security and defence sector organisations use a substantial share of the state budget, it
remains essential that parliament monitors the use of the state’s resources effectively.

e Legislation Drafting and Implementation

In practice, it is the executive that drafts laws on the defence and security
issues. Nevertheless, members of parliament play an important role in reviewing
these drafts, and can, if need be, suggest amendments. Moreover, it falls to parliament
to see to it that the laws do not remain a dead letter, but are fully implemented.

e A Bridge to the Public

The executive should be aware of the security issues which are priorities for
citizens. Considering that parliamentarians are in regular contact with the population,
they are the ones who can easily ascertain their views. Therefore, they present a sort
of a bridge between the executive that drafts laws and the population.

1.2 Legal Sources

The defence sector is traditionally regarded as falling into the domain of
national sovereignty. That is why there exist no internationally agreed standards in the
field of democratic and parliamentary oversight of the defence sector. These standards
are not mentioned neither in the Charter of the United Nations nor in numerous
international agreements and conventions. Similarly, acquis communautaire does not
include regulations relating to civil and military relations. However, in order to fulfil
the accession criteria (defined at the European Council meeting in Copenhagen in
1993), a candidate country must organise its civil and military relations in a certain

3'S. Lunn, “The Democratic Control of Armed Forces in Principle and Practice®, Oversight and Guid-
ance: The Relevance of Parliamentary Oversight for the Security and its Reform, DCAF, NATO Par-
liamentary Assembly, Brussels/Geneva, 2003, p. 14.
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way. Therefore, although there are no internationally agreed standards in the field of
democratic and parliamentary oversight of the security and defence sector, there exist
some regional standards, as for example the OSCE Code of Conduct.

The Organization for Security and Cooperation in Europe (OSCE) is
the world’s largest regional security organization. It offers a forum for political
negotiations and decision-making in the fields of early warning, conflict prevention,
crisis management and post-conflict rehabilitation, and puts the political will of its
participating States into practice through its unique network of field missions. All
57 participating States (including all States from the region : Bulgaria, Romania,
Slovenia, Croatia, Bosnia and Herzegovina, Montenegro, Former Yugoslav Republic
of Macedonia, Serbia) enjoy equal status, and decisions are taken by consensus on a
politically, but not legally binding basis.

The Code of Conduct on Politico-Military Aspects of Security was negotiated
in the Forum for Security Cooperation (FSC) and adopted in 1994 Budapest Summit.
This document deepens and codifies important principles of the Helsinki Final Act
guiding relations between States, particularly concerning non-use of force. However,
the Code of Conduct goes far beyond this conventional framework by adding unique
norms of politic-military conduct within the States. Most importantly, its sections VII
and VIII detail the commitment by participating States to place their armed forces,
including military, parliamentary and security forces, intelligence services and the
police, under democratic and civilian control.

This Code covers issues that are usually considered to fall within the domestic
jurisdiction of the State. Thus this code represents a crucial advance in the area of
State power that had hitherto been carefully guarded.* So, it is often characterized as
,,a revolutionary document and ,,a hidden jewel among OSCE documents®.

Since 1999, the participating States have annually exchanged information on
their implementation of the Code of Conduct, on the basis of a Questionnaire which
was updated in 2003 and again last year. The new Questionnaire better reflects the
structure of the Code and introduces a number of new sub-questions, for instance
on anti-terrorism. It also requests that participating States provide information on
the different type of armed forces separately. Participating States’ answers to the
Questionnaire have been posted on the OSCE’s public website since 2008.

In addition, the Code of Conduct is used inside the FSC, where several follow-
up events have been taken place since its adoption and where the information exchange
is regularly reviewed. Also, the Conflict Prevention Centre organizes seminars and
workshops, often jointly with field operations and host countries. They usually meet in
aregional setting, where sensitive security issues often remain, and invite the military
experts and representatives from the foreign affaires departments and sometimes even

4 P. Fluri, A.B. Johnsson, Parliamentary Oversight of the Security Sector, Geneva 2003, p. 164.

3> “The Code of Conduct on Politico — Military Aspects of Security: a sleeping revolution”, Interview
with Alexandre Lambert, OSCE Magazine, 3/2010, pp. 5-7.
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members of parliament to jointly discuss the Code’s implementation. So, practically
speaking, the Code is already used as a new confidence-building measure on the sub-
regional level and is unparalleled in any other international security organization,
including the United Nations. °

The OSCE Code of Conduct:

* Maintain the armed forces under effective democratic control through authorities
vested with democratic legitimacy (Paragraphs 20 and 21);

» To ensure legislative approval of defence budget and transparency and public
access to information related to the armed forces (Paragraph 22).

In addition, some international organizations seek to establish principles that
should govern the democratic civil and military relations. The most active in this field
are the Inter-Parliamentary Union (IPU) and the Geneva Centre for the Democratic
Control of Armed Forces (DCAF).

The International organization of Parliaments (IPU) was established in 1889.
The Union is the focal point for world-wide parliamentary dialogue and works for
peace and co-operation among peoples and for the firm establishment of representative
democracy. The IPU supports the efforts of and works in close co-operation with the
United Nations, whose objectives it shares. The Union also co-operates with regional
inter-parliamentary organizations, as well as with international intergovernmental and
non-governmental organizations which are motivated by the same ideals. There are
currently 162 Members and 10 Associate Members of the Inter-Parliamentary Union.
All the countries from the region (Bulgaria, Romania, Slovenia, Croatia, Bosnia and
Herzegovina, Montenegro, Former Yugoslav Republic of Macedonia, Serbia) are the
Members of [PU.

The Geneva Centre for the Democratic Control of Armed Forces (DCAF)
was established in 2000 on the initiative of the Swiss government. DCAF is an
international foundation whose mission is to assist the international community in
pursuing good governance and reform of the security sector. The Centre provides
in-country advisory support and practical assistance programmes, develops and
promotes norms and standards, conducts tailored policy research, and identifies good
practices and recommendations to promote democratic security sector governance.

The DCAF Foundation currently comprises 61 Member States from across
the globe. The Foundation Council — an assembly of all DCAF Member States — is
DCAF’s supreme decision-making body. All the countries from the region are the
Members DCAF (Bulgaria (2000), Romania (2000), Slovenia (2001), Croatia (2001),
Bosnia and Herzegovina (2001), Montenegro (2006), Former Yugoslav Republic of
Macedonia (2000), Serbia (2001)).

6 Ibid.
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The Inter-Parliamentary Union and the Geneva Centre for the Democratic
Control of Armed Forces defined the following principles:’

o The state is the only actor in society that has the legitimate monopoly of force;
e The security services are accountable only to legitimately elected authorities;

e The parliament is sovereign and holds the executive accountable for the deve-
lopment, implementation and review of the security and defence policy;

e The parliament has a unique constitutional role in authorising defence and
security expenditures;

e The parliament plays a crucial role with regard to declaring and lifting a state
of emergency or the state of war;

e Principles of good governance and the rule of law apply to all branches of
government, and therefore also to the security and defence sector.

1.3. The content of standards

1.3.1. Constitutional and Statutory Powers

Parliament has a wide range of powers that can be used in the course of the
control of the security and defence sector. A review of the legal provisions in many
countries has shown that the constitutional and statutory powers include inter alia the
following:

e General Powers
o To initiate legislation;
o To amend or to rewrite laws;
o To question members of the executive;
o To summon members of the executive to testify at parliamentary meeting;
o To summon military staff and civil servants to testify at parliamentary meetings;

o To summon civilian experts to testify at parliamentary meetings;

7 P. Fluri, A.B. Johnsson, Parliamentary Oversight of the Security Sector, Geneva 2003, pp. 23-24.
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o To obtain documents from the executive;
o To carry out parliamentary inquiries;

o To hold hearings.

e Budget Control
o Access to all budget documents;
o The right to review and amend defence and security budget funds;
o The right to approve/reject any supplementary defence and security budget
proposals.

In most cases, parliament ensures the budget control in the military sector
through its committees and subcommittees. In many countries, in addition to
parliament and its budget committee, the military budget control is performed also
by external independent auditing bodies. In addition, the control is performed by the
internal supervisory bodies of the military as a direct budget user.?

e Procurement/asset disposal/ arms sale /transfer

o Obligation of the executive to fully inform parliament on decisions relating to
procurement/asset disposal/ arms sale /transfer;

o The right to approve/reject contracts;

o Review of the following phases of procurement:
= Listing equipment specifications;
» Comparing and selecting a manufacturer;

= Assessing offers for compensation and off-sets.

e (General Defence and Security Policy — the right to approve/reject:
o Security policy concept;
o Crisis management concept;
o Force structure;

o Military strategy/doctrine.

8 M. Hadzi¢, B. Molosavljevié, “Demokratsko preuredenje civilno-vojnih odnosa u SCG*, Modeli
zakona o bezbednosti i odbrani, Centar za civilno-vojne odnose, Belgrade, 2006, p. 22.



Jelena Ceranic, PhD 43

e Defence sector personnel, management and organisation
o The right to approve/reject the personnel plan;
o The right to fix ceilings for manpower;

o The right to approve/reject or the right to be consulted on the highest military
appointments (such as chief of staff);

o The right to review the internal organisation of the defence and security and
defence sector

As constitutional provisions have the highest juridical status, it is important
to inscribe parliamentary powers regarding the security and defence sector in the
constitution. Constitutions cannot be easily changed; any such reform generally
requires a qualified majority in parliament. Therefore the constitution represents an
effective way of protecting the power of the parliament in that sensitive field. Such
powers may be further reinforced by specific legislation and through the rules of
procedure of parliament.

It is crucial for parliament to receive timely information on the government’s
intentions and decisions regarding security issues and the security and defence sector.
Parliament will not have a strong case if the government briefs it only after having
reached a final decision. In such situations, parliament will be confronted with a
“fait accompli” and will have no other alternatives than to approve or reject the
government’s decision.

1.3.2. Parliamentary Mechanisms Applied to the Defence Sector

All democratic systems provide parliaments with a variety of means to retrieve
information relating to the performance of the executive. Based on such information,
the parliament controls the government’s policy, supervises the administration,
protects the individual, or seeks to bring to light and eliminate abuse and injustice.
The three common legal possibilities available to the parliament are:

1. Parliamentary debates;
2. Parliamentary questions and interpellations;

3. Parliamentary oversight.
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Parliamentary debates on defence issues provide a key opportunity
for exchanging opinions and gathering essential information about facts and the
government’s intentions. Generally speaking, parliament debates on security and
policy issues can occur in five types of situations:

e Following the presentation by the executive of its yearly defence budget
proposals;

e Further to official or unofficial statements by relevant ministers such as the
minister of defence or the minister of foreign affairs;

¢ In connection with a national defence review, the presentation of a defence
white paper or any other major national defence documents;

e In connection with the government’s programmes, which are mainly issued
after an election;

¢ In connection with a major security concern or disaster.

Parliamentary questions and interpellations are a mechanism that is used
mostly to obtain specific information about the government’s action and potentially
to investigate mismanagement/abuse in the government bodies and redirect the
government policy. Questions can be posed in writing or orally at the special sessions
of the parliament. The following factors contribute to the efficiency of parliamentary
questions:

e An opportunity for members of parliament to ask additional questions in case
they are not satisfied with the answers or they find that additional clarifications
are necessary;

e An opportunity for members of parliament to initiate a debate about the issues
raised during the time allocated for parliamentary questions;

e Willingness of members of parliament to use the procedural possibility to ask
questions;

e An opportunity for the public to be present during the parliamentary
questioning or to follow it on ratio or television;

e The disclosure of the questions and answers in documents that are made
available to the public.

Either as a part of or as a complement to the above mechanism, parliaments
can oversee the executive’s by reviewing the reports prepared by the government or
independent pubic authorities and conducting special inquiries. The core parliamentary
powers normally include the power:
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e To choose the topic and scope of the parliamentary inquiry;
e To carry out visits to army bases and other premises of security services;

e To collect all relevant information, including classified and top secret

documents, from the presidency, government administrations or the general
staff;

e To take evidence under oath from members of the presidency, government
administration or the military as well as civil society;

¢ To organise public or closed hearings.

1.3.3. Institutional and Political Factors

The Parliament as a whole is too unwieldy a body to make full inquiries into
matters of interest to it and to consider and investigate in detail all issues relevant
for the work of this legislative body. This is why parliamentary committees have
become one of the most powerful tools for efficient parliamentary business. As a body
involving a limited number of members of parliament, parliamentary committees
can, depending on the level of means, such as information and research capacity
more especially, and expert support they enjoy, perform in some depth the vast and
complex task of overseeing the security and defence sector.’

Awell-developed parliamentary committee structure is crucial if the parliament
is to exert real influence on the executive. In fact, the parliamentary oversight of the
security and defence sector involves not just one committee but several committees
which may be found under different names in different parliaments. Based on the
comparative legal review, it can be concluded that most of the countries have the
following committees:

e Defence and security committee which generally deals with all issues related
to the security and defence sector;

e Budget or finance committee, which has a final say on the budgets of all
security and defence sector organisations; possibly the public accounts
committee which reviews the audit reports for the entire national budget,
including the defence budget;

9 W. F. van Eekelen, “The National Parliamentary Dimension *, Democratic Control of Armed Forces:
The National and International Parliamentary Dimension, DCAF Occasional Paper - No. 2, Geneva,
202, p. 18.
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e Committee (or sub-committee) on intelligence services and matters,
which often convenes behind closed doors;

e Committee for industry and trade, which is especially relevant in matters
of arms procurement and trade;

e Anticorruption committee, which deals with corruption issues in all state
institutions, including the security and defence sector bodies.

1.3.3.1. Parliamentary Defence and Security Committees

The parliamentary defence and security committee is a specialised body of the
parliament that provides advice to and prepares recommendations for the Assembly
on the legislation or decisions relating to national defence or public security. A
particular feature of this parliamentary body is the complexity of the issues it deals
with in its work. Parliamentarians must oversee the work of various institutions
and deal with the military, police, gendarmerie, and other law enforcement issues,
as well as the issues relating to border control, budget, procurement, arms control,
intelligence agencies, etc. That is why this committee with a wide range of powers
can be organised in several subcommittees.'”

The key functions of the parliamentary committee on defence issues include
consideration of and reporting on any draft legislation proposed by the government
and referred to it by the parliament, consideration of international treaties and
arrangements falling within the area of responsibility of the ministry of defence, as
well as initiating and adopting new legislation or drafting legislation by the committee
itself. As a part of these competences, the decisions on deployment of national forces
in foreign countries are also considered. In addition to that, the work of the committee
relates also to consideration of and reporting on any major security policy initiative,
periodical examination of the defence minister on his discharge of the security policy
responsibilities, keeping under scrutiny the ministry of defence’s compliance with
the applicable legislation, and examination of petitions and complains from military
personnel and civilians concerning the security and defence sector. One of the most
important functions of the committee relates to consideration of and reporting on the

10 This division may be based also on the functional approach, for a specific draft law, inquiry or a
hearing, or the institutional approach covering the mandates of a committee for a certain institution
or agency. In some countries, committees have combined mandates, and thus, for example, one com-
mittee can deal with the issues of national defence and intelligence agencies, etc. With respect to the
actions of intelligence agencies, some parliaments have adopted the functional approach and delegate
the responsibility for all the agencies performing intelligence activities to one committee. Other parlia-
ments have adopted the institutional approach and the actions of joint agencies or ministries perform-
ing intelligence activity are overseen by different committees.
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annual expenditures of the ministry of defence, consideration of each supplementary
estimate presented by the ministry of defence, and reporting to the parliament on the
decisions on these issues, and, if necessary, ordering the competent authorities to
carry out a financial audit, as well as consideration of procurements and dual-purpose
goods. !

For the purposes of discharging the above competencies, the committee
members have a possibility to hold hearings or inquiries, summon military personnel,
civil servants or experts to attend sessions of the committee, examine ministers
and other government representatives, oversee transparency and efficiency of the
budget spending, order the competent authorities to carry out a control, investigate
complaints, as well as organise field visits and inspect army bases and other premises
of security services, including field visits to the forces deployed overseas.

These parliamentary bodies normally act in accordance with the competencies
ensuing from the rules of procedure of parliament, separate law, or the constitution
itself. Most committees retain the right to set out their own operating plans and
meeting schedules, which may be open or closed for public. In most parliaments the
committees have a consultative role, as they do not have the powers to enforce laws
and adopt final decision on specific issues.!?

Committee members are appointed by the parliament and their number
varies from country to country. The candidates for committee members are normally
proposed by the parliamentary lobby groups, taking into account to ensure equal
representation of all the political parties in the committee. The most efficient procedure
for appointment of committee members is their selection based on their specialised
expertise that falls under the competence of the committee. The membership on the
committee lasts for the duration of the parliamentarians’ term in office, and may be
extended over several statutory mandates. The candidates for the committee chairman
are selected mostly in the agreement between the major parliamentary parties. As the
supervisory role of the committee on defence and security issues is crucial, in some
parliaments, the role of the chairman of the committee is delegated to a representative
of the opposition, or the chairman position is rotated between the largest opposition
party and the leading party.

The committeestaffprepare and organise the sessions ofthe committee, establish
and maintain contacts with relevant institutions and organisations and civil society
representatives, collect relevant information, and in an unbiased manner, assist in the
implementation of the committee’s competencies. Some of the activities performed
by the professional service include: provision of professional opinions, preparation
of the materials and briefings for parliamentarians, monitoring and implementation of

11 Parliamentary defence and security committees, “Parliamentary oversight of the security and de-
fence sector: Principles, mechanisms and practices”, Geneva Centre for the Democratic Control of
Armed Forces, Inter-Parliamentary Union, Geneva/Belgrade, 2003, p. 86.

12’ W.F. van Eekelen, op. cit, p.122.
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the committee’s findings and decisions, preparation of information and conclusions
on the issues considered in the sessions of these parliamentary bodies, preparation
of amendments at the request, preparation of reports and opinions relating to the
authentic interpretation of legislation and other acts, drafting of relevant information
and professional processing and analysis of citizens’ applications and proposals.
Regular review of information and developments in the defence and security field,
preparations of analyses and surveys, constructive proposals and suggestions are also
some of the ways in which the professional service can contribute to the improvement
of'the legislative and supervisory function of the parliamentary committee. In addition,
adequate number of staff in the committee and their additional training are necessary
to ensure the efficient work of these parliamentary bodies.

Another important issue faced by the members of these committees is the
issue of access to confidential information. There are two approaches to regulating
access to confidential information. In most parliaments, members of parliament are
not required to undergo security checks, as it is considered the very procedure for
appointment to office implies that they have access to confidential information, while
in other parliaments, they are granted access to such information after a positive
security check. There are regulations stipulating that members of parliament who
come in touch with confidential information that constitutes a state, official or
military secret are required to sign a confidentiality statement committing to protect
the confidentiality of the information they obtained during their mandates on these
committees. Also, they do not have the right to initiate questioning or inquiries based
on the knowledge that results from confidential information obtained in the course of
discharging their function as a member of committee or upon the termination of their
membership in these parliamentary bodies. In some parliaments, the committees can
hire experts to lead the inquiry into specific issues under the competence of that body,
and the hired experts are subject to a special obligation to protect the confidentiality
of information, as they would come in contact with confidential materials during their
work."

It is particularly important that the discharge of the competencies from the
scope of the committees on defence and security issues is not perceived as control
in the negative sense of the term, i.e. as assuming in advance the opposing position
of a controller against those whose work is overseen, but rather as a constructive
cooperation and communication, exchange of ideas, as a correction of prospective
mistakes in order to create conditions for successful work of the institutions and
agencies that are controlled, as well as to improve their activities through constructive
comments and proposals. This cooperation is necessary not only because of the
division of responsibilities between the legislator and the executive, but also because
of the fact that the security and defence sector contributes to the protection of the
interests and the country as a whole.'*

13 D. Djuraginovié¢, “Parlamentarna kontrola sektora odbrane*, Pregled zakonodavstva sistema od-
brane Republike Srbije, Institut za uporedno pravo, Belgrade, 2007, 41.

14 1bid, 49.
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1.3.4. Efficiency of the Parliamentary Oversight of the Defence Sector

Efficient parliamentary oversight of the security and defence sector requires,
above all, expertise and resources within the parliament or at its disposal. However,
the in-house parliamentary expertise can rarely match the expertise of the executive.
In most cases parliaments have a small number of, if any, research staff, while the
government can rely on the staff in the ministry of defence and other ministries that
deal with the security and defence sector. In addition to that, members of parliament
are elected for a limited term in office, while civil servants and military personnel
for the most part spend their entire professional career in the ministry of defence.
The main problem is that members of parliament rely primarily on the information
provided by the government and the military, and those are the very institutions they
are supposed to oversee."”

Another important element of efficient parliamentary oversight is the political
will of members of parliament to use the mechanisms that are available to them. Even
if parliamentary oversight is regulated in an adequate way and the parliamentary
bodies/parliamentarians individually do posses adequate expertise and resources,
efficient parliamentary oversight will not be possible without a strong political will
of members of parliament to use the available mechanisms. However, there is no
“recipe” for efficient parliamentary oversight; it rather has to be adjusted to the
specific needs, capacities and circumstances of the individual county.'®

The political will to ensure efficient oversight of the security services is
determined by various factors, including party discipline, political interest, and
security reasons.

Firstly, with respect to party discipline, considering that it is in the interest
of the members of parliament from the ruling party to keep the executive power, in
most cases they refrain from any public criticism of the executive. Hence, due to
the dominance of the party loyalty over the formal duties of members of parliament,
specific mechanisms for establishment of the ministers’ accountability were rendered
to a great extent inefficient.

Furthermore, with respect to political interest, in most countries the voters are
not particularly interested in the security issues. Moreover, politicians would rather
discuss forward-looking issues than go back to the issues from the past for which
there is no longer any interest. Consequently, members of parliament could exhaust
their motivation to pay attention to the oversight of the government’s action in the
security and defence.

15 1pid, 37.
16 1pid, 51.
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Finally, due to security reasons (real or perceived) the members of parliament
responsible for the security and defence issues are reluctant to disclose, share and
discuss openly their findings and observations.

As a result of the above factors, today, the parliamentarian accountability
mechanisms are often applied passively. The political parties would be ready to
examine the accountability of their members holding public office only if they
concluded on their own that such behaviour could damage their future election
prospects.

2. COMPARATIVE LEGAL ANALYSIS

2.1. Parliamentary Accountability Mechanisms

The mechanisms ensuring government accountability to parliament in
the countries in the region are very similar and include: parliamentary questions,
interpellations, and a vote of no confidence in the government. While parliamentary
questions are the most “benign” form ofaccountability, whereby members of parliament
express their interest in the current government policy issues, interpellations and a
vote of no confidence in the government present accountability mechanisms with
serious consequences, as they can result in the fall of the government. The difference
between these two mechanisms is that a vote of no confidence in the government may
be initiated without any response required from the government, based only on the
request by a certain number of members of parliament. Parliament is obliged to vote
on the motion of no confidence in the government, and its adoption normally requires
a majority vote of all members of parliament. An interpellation, on the other hand,
is initiated by submitting formal questions to the government, and it depends on the
government’s response weather members of parliament would ask after that for a vote
of no confidence in the government. Therefore, it can be argued that an interpellation
is a sort of a combination of a parliamentary question and a vote of no confidence in
the government, which is widely accepted in our region.

In all the seven countries in the region (Bulgaria, Bosnia and Herzegovina,
Montenegro, Former Yugoslav Republic of Macedonia, Kosovo, and Serbia) the
executive government’s accountability to parliament is legally regulated in a similar
way, primarily under constitutional provisions and the rules of parliamentary
procedure.

The Bulgarian Constitution stipulates that Parliament appoints and removes
the Prime Minister, and, at his/her proposal, members of the Council of Ministers,
and, at the proposal of the Prime Minister, makes changes in the Government.'’

17 Article 84, Para. 6, of the Bulgarian Constitution.




Jelena Ceranic, PhD 51

The mechanisms of parliamentary oversight over the executive stipulated in the
Constitutions and elaborated in the Rules of parliamentary procedure include:
parliamentary questions, inquiries, interpellations, and a vote of no confidence in the
government.'®

Members of the National Assembly may address questions to the Prime
Minister, any Deputy Prime Minister or Minister relating to any current issue of public
interest under their scope of competence.'” The Prime Minister is asked questions
relating to the activities of the Government. These questions are submitted in writing
and must be precisely formulated. The responses can be oral or in writing. Written
responses are given only if that is explicitly requested by members of parliament.

Members of parliament have the right to request the initiation of an inquiry
from the Prime Minister, any Deputy Prime Minister or Minister. Such inquiries must
relate to reasonable aspects of the activities of the Prime Minister, Deputy Prime
Minister, Minister or an Administration under their competence.?

The Rules of Procedure stipulate also that one fifth of members of parliament
may request an interpellation or initiate a vote of no confidence in the Council of
Ministers or the Prime Minister.?!

With respect to Bosnia and Herzegovina, the Rules of Procedure of
both Houses of the Parliamentary Assembly of Bosnia and Herzegovina stipulate
mechanisms ensuring parliamentary oversight of the executive. The Bosnia and
Herzegovina Council of Ministers is accountable to the Parliamentary Assembly
for the policy proposals and implementation and the implementation of laws, other
regulations, and provisions whose implementation is under its constitutional and
statutory competence, as well as for directing and coordinating the activities of
the Ministers. The oversight mechanisms stipulated in the Rules of Parliamentary
Procedure include: a vote of no confidence in the Council of Ministers,* parliamentary
questions,” interpellations,” reports submitted by the executive,” standing and

18 Chapter VIII of the Bulgarian Rules of Parliamentary Procedure.
19 Article 82 of the Bulgarian Rules of Parliamentary Procedure.
20 Article 85 of the Bulgarian Rules of Parliamentary Procedure.
21 Article 96 of the Bulgarian Rules of Parliamentary Procedure.

22 Articles 143-147 of the Rules of Procedure of Bosnia and Herzegovina Parliamentary Assembly
House of Representatives (Poslovnik Predstavnickog doma Parlamentarne skupstine BiH); Articles
135-140 of the Rules of Procedure of Bosnia and Herzegovina Parliamentary Assembly House of
Peoples (Poslovnik Doma naroda Parlamentarne skupstine BiH).

23 Articles 151-157 of the Rules of Procedure of Bosnia and Herzegovina Parliamentary Assembly
House of Representatives; Articles 144-149 of the Rules of Procedure of Bosnia and Herzegovina
Parliamentary Assembly House of Peoples.

24 Articles 158-161 of the Rules of Procedure of Bosnia and Herzegovina Parliamentary Assembly
House of Representatives; Articles 150-153 of the Rules of Procedure of Bosnia and Herzegovina
Parliamentary Assembly House of Peoples.

25 Articles 162-163 of the Rules of Procedure of Bosnia and Herzegovina Parliamentary Assembly
House of Representatives.
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provisional commissions,”® and use of reports prepared by independent public
authorities.”’

In Montenegro, the Government and Ministers’ accountability to Parliament
is also regulated by the Constitution and the Rules of Procedure of the National
Assembly. The Montenegrin Constitution stipulates that the Montenegrin Assembly
appoints and removes from office the Prime Ministerand members of the Government.?®

The Rules of Procedure of the National Assembly of Montenegro further
elaborate the mechanisms specified in the Constitution for plenary sessions and
specialised committees. It is stipulated that parliamentary hearings and inquiries
may be organised in the relevant Assembly committees to gather information, i.e.
professional opinions on the enactment proposals that are in the parliamentary
procedure before the Assembly, clarifications of specific proposals in the proposed
or existing enactments, clarifications of specific issues relating to the preparation
of enactments, and to ensure more efficient discharge of the Assembly’s oversight
function.”

The Rules of Procedure stipulate also the possibility of posing parliamentary
questions. In order to gather the necessary information, i.e. implement the agreed
policy, a member of parliament has the right to address a parliamentary question to
the Government, i.e. the competent Minister, and receive an answer to the question.*

In addition to that, the Rules of Procedure stipulate the mechanisms for voting
no confidence in the Government, and interpellations. A motion for no confidence in
the Government must cite the reasons why it is proposed.®! A vote of no confidence in
the Government requires public voting. An interpellation inquest into specific issues
relating to the Government’s activities is submitted to the Speaker of the Assembly
in writing, and the issue that is to be considered must be clearly formulated and
explained.*?

The Croatian Constitution stipulates that the Croatian Parliament (Sabor)
oversees the activities of the Croatian Government and other public officials
accountable to the Croatian Parliament, in accordance with the Constitution and the
law.?

26 Articles 28-29 of the Rules of Procedure of Bosnia and Herzegovina Parliamentary Assembly House
of Representatives.

27 Article 54 of the Rules of Procedure of Bosnia and Herzegovina Parliamentary Assembly House of
Representatives.

28 Article 82, Para. 12, of the Montenegrin Constitution (Ustav Crne Gore).

29 Article 72 of the Montenegrin Rules of Parliamentary Procedure (Poslovnik skupstine Crne Gore).
30 Article 187 of the Montenegrin Rules of Parliamentary Procedure.

31 Article 194 of the Montenegrin Rules of Parliamentary Procedure.

32 Article 198 of the Montenegrin Rules of Parliamentary Procedure.

33 Article 80 of the Croatian Constitution.
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The Rules of Procedure of the Croatian Parliament specify in more depth the
mechanisms ensuring Government and Ministers’ accountability to Parliament. It is
stipulated that, at the request by Parliament, the Government is obliged to report to
Parliament on their activities, the overall Government policy that is implemented or
parts thereof, enforcement of laws and other regulations, and other issues under the
Government’s scope of competence.** A vote of no confidence in the Prime Minister,
a member of the Government or the Government as a whole can be proposed by at
least one fifth of members of parliament.*

The Rules of Procedure also stipulate that Parliament, i.e. its working bodies,
may request reports and information from the Ministers and other officials managing
other public administration authorities, who are obliged to respond to the request by
reporting on the issues and events from the scope of the competence of the Ministry,
i.e. other public administration authority, submitting legal compliance reports and
other acts they have available, and by providing answers to the questions that were
addressed to them.*

The Rules of Procedure of the Croatian Parliament also stipulate interpellations,
as one of the accountability mechanisms. By submitting an interpellation in the session
of the Assembly, a discussion is initiated on specific decisions by the Government
or a Ministry, if they diverge from the general position of the Government or the
Ministry on the implementation of law or the agreed policy. An interpellation
is submitted in writing. It must clearly indicate and explain the issue that is to be
considered. An interpellation is signed by all the members of parliament that submit
it. An interpellation to the Speaker of Parliament is submitted by at least one tenth of
members of parliament.?’

In the Former Yugoslav Republic of Macedonia, the National Assembly
overseas the activities of the Government in accordance with the terms and procedures
specified by the Constitution and the Rules of Procedure of the National Assembly.
The Constitution of the Former Yugoslav Republic of Macedonia stipulates that the
Assembly appoints the Macedonian Government.*®

The Rules of Procedure of the National Assembly stipulate the traditional
procedures ensuring Government accountability to Parliament including parliamentary
questions, interpellations, and a vote of no confidence in the Government.

34 Article 111 of the Croatian Rules of Parliamentary Procedure.
35 Article 113 of the Croatian Rules of Parliamentary Procedure.
36 Article 115 of the Croatian Rules of Parliamentary Procedure.
37 Article 190 of the Croatian Rules of Parliamentary Procedure.
38 Article 68 of the FYROM Constitution.
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A member of the National Assembly has the right to address to the Prime
Minister, any member of the Government or any other responsible public official
reporting to the Assembly any question relating to their work or the issues under
their scope of competence.*” The questions should be short and precisely formulated.
Parliamentary questions are answered in the special sessions that are held every last
Thursday of the month.

An interpellation may be submitted by at least five members of parliament
regarding the activities of any public service, the Government and any member of
the Government individually, as well as the issues relating to the activities of public
authorities. An interpellation is submitted in writing, it is signed by all the members
of parliament who submit it, and it must contain the explanation.*’

A vote of no confidence in the Government may be initiated by at least 20
members of parliament. This procedure must be initiated in writing, and must include
the explanation.*!

The Kosovo Constitution stipulates that the Kosovo Parliament appoints the
Government and votes no confidence in the Government,** while the Government
accountability mechanisms are regulated under the Rules of Parliamentary Procedure.
Those include the traditional mechanisms: a vote of no confidence in the Government,
interpellations, parliamentary questions to the Government requiring oral answers,
and parliamentary questions to the Government requiring written answers.

The Kosovo Parliament may vote no confidence in the Prime Minister, based
on a motion submitted by at least one quarter, or more specifically 30 members of
parliament, appointing at the same time a new Prime Minister, together with new
Ministers, by a majority vote of the members of parliament.*

A parliamentary group may initiate an interpellation to discuss an issue relating
to the work of the Government or the Ministries.** An interpellation is submitted in
writing, and it must indicate a precisely formulated subject, the explanation and the
names and signatures of all those who submit it.

The Rules of Procedure stipulate also parliamentary questions to the
Government requiring both oral and written answers. In any session of the Parliament,
time must be allocated for parliamentary questions, not exceeding 50 minutes. During
the time allocated for parliamentary questions, any member of parliament may pose
a question to be answered by any member of the Government, provided that the

39 Article 37 of the FYROM National Assembly Rules of Procedures.
40 Article 45 of the FYROM National Assembly Rules of Procedures.
41 Article 214 of the FYROM National Assembly Rules of Procedures.
42 Article 65 of the Kosovo Constitution.

43 Article 19 of the Kosovo Rules of Parliamentary Procedure.

44 Article 25 of the Kosovo Rules of Parliamentary Procedure.
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question was submitted in writing at least 48 hours prior to the session.* Furthermore,
members of parliament may address questions requiring answers in writing to the
Prime Minister or any other Minister relating to his/her scope of competence.*

The Serbian Constitution stipulates that the National Assembly appoints
members of the Government, and decides on the termination of the Government’s
and Ministers’ term of office.*” The Law on Government*® also stipulates that the
Government is accountable to the National Assembly for the implementation of the
policy of the Republic of Serbia, enforcement of law and other general acts of the
National Assembly, for the status in all the areas under its scope of competence, and
for the performance of the public administration authorities.

Unlike other countries in the region, Serbia has a Law on the National
Assembly as well, which regulates in more depth the accountability of the executive
to parliament. This Law stipulates that the National Assembly oversees the work of
the Government or a member of the Government by posing parliamentary questions,
submitting interpellations, voting no confidence in the Government, and establishing
inquiring committees.*’

The traditional accountability mechanism that ensures the Government
accountability to parliament for its actions is a vote of no confidence in the
Government or in a member of the Government. In accordance with the Serbian
Constitution, a vote of no confidence in the Government or an individual member
of the Government may be requested by at least 60 members of parliament. The
National Assembly has accepted the motion for no confidence in the Government or a
member of the Government if more than one half of all members of parliament voted
in favour of the motion.”® The 2006 Serbian Constitution introduced an additional
accountability mechanism — interpellation.’!

From the early 2000s, the Rules of Procedure has stipulated the practice of
establishment of special committees for specific breaches on an ad hoc basis for the
inquiry into specific cases. These committees have the right to summon the civil
servants involved in the case. However, over the last decade, ad hoc committees were
established on rare occasion and their work did not relate to the security and defence
sector.

45 Article 26 of the Kosovo Rules of Parliamentary Procedure.
46 Article 27 of the Kosovo Rules of Parliamentary Procedure.
47 Article 105, Para. 9, of the Serbian Constitution.

48 Article 7 of the Law on Government, Official Gazette RS, No. 55/2005, 71/2005 - correction,
101/2007 and 65/2008.

49 Article 56 of the Law on National Assembly, Official Gazette RS, No. 9/2010.

30 Article 18 of the Law on Government, Official Gazette RS, No. 55/2005, 71/2005 - correction,
101/2007 and 65/2008.

51 Article 129 of the Serbian Constitution.
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2.2. Specialised Defence Sector Oversight Committees

In the analysis of parliamentary control and oversight of the security and
defence sector in the countries in the region, it should be taken into account that
these countries have lived more than half a century in a communist (socialist) society,
followed, in the early 1990s, by a difficult period of internal conflicts. In fact, it is this
post-authoritarian and post-conflict heritage that makes it difficult to put the security
sector under democratic civilian control. The introduction of effective and efficient
parliamentary control of the security and defence sector is a very complex and time
intensive process.

With respect to the parliamentary committees entrusted with parliamentary
control and oversight of the security and defence sector, in all of the countries in the
region, the Rules of Procedure stipulate the establishment of one or more committees
specialised for the security and defence issues.

The only country in the region that has a special Law on Parliamentary
Oversight of the Security and Defence Sector is Montenegro. In Bosnia and
Herzegovina this law is still in the parliamentary procedure.

The main reason for adopting a special law on parliamentary oversight in the
security and defence sector, instead of regulating this matter simply by parliament’s
rules of procedure, appears to be the wish of the Montenegrin parliament to define not
only its authorities in this matter, but also the obligations of the Government’s security
and defence institutions during the oversight process. Thus, for example, Article 13
of the Montenegrin Law on Parliamentary Oversight of the Security and Defence
Sector, envisages the obligation of state bodies to provide all data and information
requested by the parliamentary Committee for Security and Defence and inform the
Committee about implementation of its recommendations. Article 22 of the Law also
prescribes the fines that will be imposed upon state bodies which do not comply with
the Committee’s requests (do not allow carrying out the oversight of the Committee
members; do not provide information or documentation in the requested matter). As
the obligations of the Government institutions in the course of the oversight process
cannot be governed by parliament’s rules of procedure, the adoption of a special law
for the area of parliamentary oversight in the defence and security appears to be a
logical and effective solution. The question, however, remains as to whether there
is a real need to regulate each area of the parliament’s oversight function (of which
defence and security is only a small part) and respective government institutions
that are subject of the parliamentary oversight by a special law? The more effective
solution could be to regulate the overall Government’s responsibility to parliament,
including the responsibilities of the state bodies during the oversight process, by
general Law on Government. However, as a Law on Government appears to be missing
in Montenegro, the idea of adopting a special Law on Parliamentary Oversight of the
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Defence and Security Sector may indeed be a good solution for the sector of defence
and security for the time being.

In Montenegro, there has been a significant improvement of the work of the
Assembly in terms of both its efficiency and its transparency, based on the new legal
framework. The new Law extends the mandate of members of parliament to control
the security sector and encourages them to take initiative by obliging the Committee
for Security and Defence members (responsible for oversight of defence and security
institutions) to make yearly action plans for control and oversight. The law does
not prohibit the Committee for Security and Defence from including other oversight
bodies in their meetings or from asking them for advice The Law does not prohibit
the Committee for Security and Defence members to have other supervisory bodies
present at their sessions or to consult with other supervisory bodies. In addition,
according to the law, to hold a meeting during regular parliamentary sessions on one
specific topic, the Committee only needs the agreement of one third of its members.
That allows the Committee for Security and Defence to be independent in their
operations and to exercise oversight of the overall security and defence sector in
Montenegro, which was not the case before, when the work of the Committee for
Security and Defence was regulated only by the Rules of Procedure. This clearly
improves the capacity of the Committee for Security and Defence to act independently
and to monitor the whole security sector in Montenegro. This was not the case before,
when its work was only governed by the Rules and Procedures of the Parliament. In
addition, the members of parliament have received numerous trainings and have been
offered a number of study visits to learn best practices from Western countries.” The
work of the Parliamentary Committee for Security and Defence is widely covered in
the media, and recently there were successful attempts to involve civil society in the
work of this Committee.*

With respect to the control of the specialised parliamentary defence committees
in Bosnia and Herzegovina, it has to be noted that, in accordance with the Dayton
Agreement, the security and defence sector was not one of the exclusive competencies
of Bosnia and Herzegovina, and therefore it is not mentioned explicitly in the
Constitution. However, the Constitution stipulates that the Parliamentary Assembly
of Bosnia and Herzegovina is responsible inter alia for:>*

52 F. Klopfer at al, Almanac on Security Sector Oversight in the Western Balkans, The Belgrade Centre
for Security Policy and Geneva Centre for Democratic Control of Armed Forces, p. 167.

33 For example, the non-governmental organisation Institute Alternativa from Podgorica did an expert
study “Comments of the draft Law on Parliamentary Oversight within the Area of Security and De-
fence.” The document was made available to members of the Committee for Security and Defence.
Some of the comments from the study were accepted when drafting the final version of the law.

54 Article IV of the Bosnia and Herzegovina Constitution (Ustav Bosne i Hercegovine).
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e Deciding on the financial sources and allocations for financing of the operations
of the Bosnia and Herzegovina Government institutions and the international
obligations of Bosnia and Herzegovina,

e Approving the budgets of the Bosnia and Herzegovina Government institutions.

Bosnia and Herzegovina should be the second country in the region, after
Montenegro, to adopt the law on parliamentary oversight of the security and defence
sector and intelligence services. This law was put into parliamentary procedure on 25
June 2010, but it still has not been adopted. In July 2012, the Bosnia and Herzegovina
Joint Committee on Defence and Security organised a workshop on the draft law. The
objective was to prepare the final draft of the law, but it has not been published to
this date. In accordance with the Committee’s explanations, this law ensues from the
obligation assumed by Bosnia and Herzegovina under the Individual Partners Action
Plan for Bosnia and Herzegovina to harmonise its legal arrangements with the EU
and NATO regulations.

The Joint Assembly of Bosnia and Herzegovina has two Committees
responsible for the control of the security and defence sector. These are: the Joint
Committee on Defence and Security of Bosnia and Herzegovina, and the Joint
Security and Intelligence Committee on Supervision of the Work of the Intelligence
and Security Agency of Bosnia and Herzegovina, which operation shall be discussed
in the chapter on control of security services.

The Joint Committee on Defence and Security of Bosnia and Herzegovina
considers and monitors the implementation of the security and defence policy of
Bosnia and Herzegovina; monitors the work and considers reports from the Standing
Committee on Military Matters, Bosnia and Herzegovina Ministry of Defence,
Bosnia and Herzegovina Ministry of Security and other executive bodies dealing
with defence and security issues as well as report the Parliamentary Assembly Bosnia
and Herzegovina thereof, in particular focusing on reports, short-term and long-term
plans pertinent to the structure of the Armed Forces of Bosnia and Herzegovina,
personnel policy and recruiting, salaries and allowances, education and training of the
Bosnia and Herzegovina Armed Forces, professional conduct and ethical standards
of civilian and military staff, Army equipment, military industrial work, procurement
and export/import of weapons and military equipment, material assistance and
contracts with foreign companies rendering services to the defence institutions on
a commercial basis, combat readiness, military exercises and operations including
enforcement of international obligations and international peace support operations;
considers laws and amendments to laws within the competencies of the Committee;
considers and submits opinions and recommendations, amendments and changes
to the defence budget proposal; considers reports on the defence budget execution
as well as reports on the auditing of institutions in the domain of the Bosnia and
Herzegovina defence and security policy, and considers other issues in the domain of
security in Bosnia and Herzegovina.
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In Serbia, until the parliamentary elections in 2012, the main parliamentary
committee responsible for the security and defence sector was the Defence and
Security Committee. The work of this Committee was limited in scope for several
reasons. Firstly, the provisions of then Assembly’s Rules of Procedure did not
stipulate that the Ministry of Defence submits regular reports to the Assembly and
the Defence and Security Committee.’ Parliamentary control and oversight was also
limited by a lack of initiative on the part of members of parliament, lack of clearly
defined procedures for reporting on the performed inspections and oversight during
field visits, as well as the lack of an annual work plan that would set the priorities of
the Committees’ work.>®

The Assembly’s Rules of Procedure adopted in 2010 govern these issues and
stipulate the obligation of the Ministry of Defence to submit regular reports to the
Defence and Internal Affairs Committee (every four months). The Rules of Procedure
also delegate adequate powers to the Committee to oversee the security sector.’’
However, the effectiveness of the provisions of the Rules of Procedure was deferred
in the transitional and final provisions, which stipulate that the existing committees
shall continue to operate in accordance with the previous scope of activities until the
new Assembly is constituted.’® As a result of that, the Ministry of Defence did not
submit reports to parliament in 2006-2010, which was considered to be the biggest
deficiency in the system of democratic civilian control of the military.*

In Croatia, civilian control of the defence and security sector is exercised by
executive (president, government and corresponding ministries), legislative (security,
intelligence and defence related parliamentary committees), and the operational
leadership, exercised by high ranking professionals belonging to the professional
security, intelligence, defence and military structures.®

The working body of the Croatian Parliament responsible for the defence
sector is the Defence Committee. The competencies of the Defence Committee
include establishing and monitoring policy, and in procedures to enact legislation
and other regulations it has the rights and duties of the competent working body in
matters pertaining to: the structure and authority of state administrative bodies in the
field of defence; state and public security; cooperation with the bodies in the Republic
of Croatia active in the field of state and public security, and other matters of state
and public security.

55 P. Klopfer at al, op. cit. 198-199.

56 Ibid, 201.

57 Article 49 of the Serbian National Assembly’s Rules of Procedures.
58 Article 296 of the Serbian National Assembly’s Rules of Procedures.
39 P. Klopfer at al, op. cit, pp. 198-199.

60 Jpid, p. 85.
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The Former Yugoslav Republic of Macedonia shows a solid track record
reforming its security sector. Much progress has resulted from the efforts to facilitate
EU and NATO integration. Good governance and democratic control of its security
sector were part of these reforms.®'In the Assembly of the Former Yugoslav Republic
of Macedonia the committee in charge of defence issues is the Committee on Defence
and Security.

Parliamentary oversight over the security sector in Kosovo is newly
established and has limited experience. It was first introduced towards the end of
2006. More comprehensive consolidation of parliamentary oversight, however, only
occurred after 2008. After the Declaration of Independence, it became possible to put
all local security institutions under the scrutiny of parliament.®

The Parliament’s Rules of Procedures regulate the mandate and responsibilities
of the parliamentary committee responsible for the oversight of defence and security
sector in Kosovo while primary legislation, regulating operation of defence and
security institutions, provide further details on responsibilities of particular institutions
during the oversight process. The Law on the Ministry of Kosovo Security Force
regulates only the KSF parliamentary oversight; Law on Kosovo Intelligence Agency
regulates only the intelligence oversight.

Indirect oversight of the security sector by general committees was set up
immediately after the establishment of the Kosovo Parliament in 2001. Among these
committees, which continue to oversee important areas of the security sector, are the
Committee on Budget and Finances, with the competence to oversee the finances
of all institutions funded by the public institutions (including those of the security
sector), the Committee for Community Rights and Interests and for Return, and the
Committee on Human Rights, Gender Equality, Missing Persons and Petitions, with a
responsibility to oversee human rights issues, particularly those related to the security
sector.

In Bulgaria, the parliamentary committee responsible for the parliamentary
control of the defence sector is the Foreign Policy and Defence Committee.

It is interesting to note that that the details of the work of the Foreign Policy
and Defence Committee (as well as majority of other committees) have not been
stipulated by the general Rules of Procedures of Bulgarian Parliament. There is only
one provision that refers to the work of this Committee outlined in the Article 28
paragraph 5 of the Rules of Procedures of the Bulgarian Parliament. This Article
stipulates that, unlike other committees, the meetings of the Committee on Foreign
Affairs and Defence and Internal Security and Public Order Committee and their
subcommittees are closed to public. Only certain meetings of these Committees may
be open, which is to be decided by the respective Committee.

61 Ibid, p. 131.
62 Ibid, pp. 119-120.
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The operation of the Committee on Foreign Policy and Defence is regulated
in more detail by the Internal Rules of the Committee for Foreign Policy and Defence
adopted on 9 September 2009.% The Committee holds regular meetings once a week
(each Wednesday at 14.30) during the sessions of the Bulgarian Parliament and
also ad-hoc meetings as it deems necessary. The Committee exercises its legislative
and oversight function by discussing legislative drafts and proposing respective
amendments and by providing its opinions on expected consequences of general legal
acts and (Government) decisions on the Bulgarian annual budget.® The Committee
periodically requests information and reports from the Ministry of Defence and other
ministries about problems on the defence policy and other matters.®> The invitations
for such hearings have to be sent to the members of the executive at least 24 hours
before the meeting. The Committee is also able to form sub-committees that will
discuss concrete problems in the defence sector.

2.3. Problems in Practice

Although the legal framework for the parliamentary control and oversight
of the security and defence sector in most of the countries is solid, in reality, its
implementation is not at the satisfactory level. Considering that the established
civilian control and oversight mechanisms are a novelty in the system, it will take
some time for them to become fully operational.®

When it comes to the very parliamentary committees for parliamentary control
of the defence sector, although the number of committees and their competences vary,
some weaknesses in the work of these committees are common for all the countries
in the region. What is interesting to note is that in most of the countries, even though
the Rules of Procedure stipulate a wide range of powers, the committee members
do no use them efficiently. Also, a very high degree of dependence of members of
parliament from the political party leaders is evident in all of the countries, indicating
the lack of intra-party democracy.’

63 The Rules of the Committee for Fofreign Policy and Defence are available at the Bulgarian Par-
liament’s webiste: http://www.parliament.bg/bg/parliamentarycommittees/members/228/documents,
date: 8/5/2013.

64 Article 3 of the Committee’s Rules of Procedure.
65 Article 6 of the Committee’s Rules of Procedure.
66 P, Klopfer at al, op. cit, p. 199.

67 Some parties’ statutory documents regulate the position and contain additional safeguards that apply
to those members who hold a minority opinion. But, the situation in practice is quite different. ,,No
matter how impressive the aforementioned rights may seem, Blondel’s general assessment that the
most members of political parties act just like member of any other social body, as they do not exercise
any right or duty that their membrship imposes on them (Blondel, 1963, 90), appropriately describes
the behavior of members of Serbian political parties.* Cf. Goati, ,,Internal Relations of Political Parties
in Serbia® in Organisation Structures and Internal Party Democracy in South Eastern Europe (ed. G.
Karasimeonov), GorexPress, Sofia, 2005, p. 14.
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Notwithstanding the solid legal framework, a number of weak points in the
parliamentary oversight of the security sector in Montenegro have been identified.
Firstly, even though the legal framework for parliamentary oversight has been
assessed as adequate, its implementation is not at the satisfactory level, or in other
words, the members of the relevant parliamentary committees generally do not use
their powers fully.

Secondly, some ruling party members of parliament tend to refrain from
embarking on any discussions that could be critical of the work of the Government.
Not enough mechanisms exist that would limit the impact of politics, or ensure that
the interplay of oppositional political forces contributes to the broader public good
in terms of security sector reform and oversight. Political interests seem to guide
the work of members of parliament in the Committee for Security and Defence. It
appears as if members of this committee are more focused on staying in line with
their party policy instead of trying to question, research, monitor, and where possible,
cooperate with other members of parliament (from the opposition or the ruling party
when necessary) in order to keep the security sector accountable, transparent and
under democratic and civilian control.

Similarly, serious gaps in the oversight of the Committee for Security and
Defence have been identified. So far, the Committee has never controlled the security
institutions’ budget planning or spending. This Committee has failed on several
occasions to seriously consider or react to reports of the State Audit Institution on
malpractices in discharge of the budget of the relevant ministries.

Also, the parliamentary committees have only limited administrative support
at their disposal. The Committee for Security and Defence employs only one advisor,
which is not sufficient to guarantee the proper functioning of this Committee.
Furthermore, the members of parliament are members of several committees at the
same time which prevents them from focusing solely on the work in the Parliamentary
Committee for Security and Defence.®®

Although the work of committees in the Parliamentary Assembly of Bosnia
and Herzegovina has been assessed as satisfactory, deficiencies still exist. One such
deficiency is weak cooperation between committees and executive bodies, which in
turn causes executive bodies to not respond to requests coming from the parliamentary
committees.” Therefore, there is aneed to improve the cooperation between the Bosnia
and Herzegovina Parliamentary Assembly committees responsible for the oversight
of the defence and security sector and the executive. This problem is expected to be
overcome by the adoption of the draft law on parliamentary oversight of the defence
and security sector and intelligence services, which stipulates sanctions for failure to
cooperate with the Assembly and its bodies.

68 P, Klopfer at al, op. cit, p. 168.

69 According to reports of this Committee, the Council of Ministers of Bosnia and Herzegovina has
failed to fulfil its legal duty of delivering annual reports on the work of the Intelligence and Security
Agency of Bosnia and Herzegovina for the last three years.
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Furthermore, one of the major weaknesses is inadequate administrative and
logistical capacities of committees’ secretariats. The needs of committees are greater
than the support currently offered by their secretariats. It is clear that more expert and
financial support needs to be provided to the committees in order to improve their
work. This especially relates to entity level committees, where secretariats hire only
one expert per committee.”

In Serbia, the Security and Defence Committee in the former parliament
composition did not have adequate resources, expertise and specialised staff to
perform all the duties under its competence (defence, internal affairs and security
issues). Consequently, the work of this Committee was mainly reactive and limited to
routine periodical hearings stipulated by law.”" Furthermore, the Security and Defence
Committee lacked staff, and the staff themselves did not have adequate knowledge
about the Assembly’s oversight function.”

After the new Assembly was convened in mid 2012, new committees were
established: the Committee for Defence and Internal Affairs, and the Committee for
Oversight of Security Services. However, it is still too early to have an insight into
the efficiency of these committees in ensuring oversight of the security and defence
sector.

However, it appears that although the legal framework for parliamentary
oversight of the security and defence sector was strengthened, in reality, the Assembly’s
oversight of the defence and security sector and generally the Government’s actions
is still weak for several reasons. The first reason is a high level of dependency of
members of parliament from the political party leaders, which is a consequence of the
lack of intra-party democracy in each individual party. The second reason is the very
nature of the political system and the existence of coalition government and coalition
agreements that imply a strict division of the Government sectors (ministries and
agencies) between the coalition partners. As a consequence of that, the party members
are reluctant to question the performance of their party colleagues who head other
ministries and agencies, and the ruling coalition members are reluctant to interfere
with the work of their partners for fear of disturbing the coalition balance.” Finally,
it is crucial to take into account the nature of the parliamentarism in the Republic
of Serbia and the countries in the region, which is based on the continental law
tradition, where members of parliament are interested predominantly in the legislative

70 p. Klopfer at al, op. cit, p. 57.

71 Commission Opinion on Serbia’s application for membership of the European Union.
72 P. Klopfer at al, op. cit, p. 199.

73 Ibid.
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procedure, and are not used to oversee and control the work of the executive.” One
of the key reasons for such practice on the part of the MPs is the communist tradition
of a single-party system and the unity of power, where it was uncommon for the
Parliament to invoke the Government’s accountability. Under the unity of power
concept, the parliament and the executive are just parts of a single system, whereas
all the decisions were adopted by the party leaders.

Parliament and its committees execute oversight over the work of security
institutions in Croatia in many ways. One of those ways is proposing and adopting
laws. Other ways include regular reviews of the security sector policy and activities,
reviews of regular reports prepared by the security sector institutions, examinations
of the security sector officials, who can always request that additional reports are
prepared, if needed. These hearings and reviews normally relate to the legality of
the activities and financial accountability of security institutions. The representatives
of the security and defence sector are often summoned to attend the sessions of the
Committee that pertain to the security and defence sector. In addition, field visits
to the security and defence facilities, where the Committee members can get more
extensive information about the everyday problems in the security and defence sector,
are also frequently organised.”

The Croatian example shows that the establishment of democratic and civilian
control over the security and defence sector is a long-lasting process. The Republic of
Croatia started the reforms more than 20 years ago. Although it is considered that the
defence sector reform has achieved satisfactory results,” especially in comparison
to the other countries in the region, there is still a lot to be done. With respect to
parliamentary control, there is a need to improve the legal framework so that all
government departments and agencies in cooperation with parliament and its bodies
work to continue progress in the security and defence sector.”’

74 The differences between the Anglo-Saxon and the continental model of parliamentary oversight are
rooted in the historical differences between the British and the French parliamentarisms. Parliamen-
tary oversight by invoking the Governments’ accountability for its actions is the key mechanism for
controlling the executive in Great Britain and other common law countries. Parliamentary scrutiny by
calling the Government to account for its actions is a key means of controlling the executive, instead
of designing the detailed rules and regulations to which the executive would need to adhere. However,
in the countries following the continental law tradition, influenced primarily by the French model
of parliamentarism, the key role of the parliament is to legislate, not to scrutinise. Consequently,
parliamentary oversight is strictly separated from the legislative procedure and is considered to be a
separate role for the parliament. In France, and, under the influence of French law, in other countries
of the continental legal tradition, parliamentary oversight is identified with the right of expression of
the opposition and is considered that the opposition has the privilege to control the executive. Cf. A.
Rabrenovi¢, Financial Accountability as a condition for EU membership, Institute of Comparative
Law, Belgrade, 2009, pp. 205-207.

75 P. Klopfer at al, op. cit, p. 86.
76 Ibid.
77 Ibid, p. 97.
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With respect to the Committee on Defence and Security in Former Yugoslav
Republic of Macedonia, numerous weaknesses have been identified in relation to its
work. Firstly, the Committee on Defence and Security does not have adequate staff to
provide the necessary information and data. Secondly, the Committee has hardly ever
examined army related trials. Furthermore, there is a practice to take most Committee
decisions by consensus, especially those related to investigations such as requests
for budget documentation. This limits the Committee on Defence and Security
oversight because most members and the Chairman come from the ruling party and
tend to avoid confrontation with the leadership. In this environment, the ruling party
committee members can overturn any initiative within the committee. Since 2006,
members of parliament have not initiated an interpellation towards the Minister of
Defence. Members of parliament have undergone trainings by international civil
society organisations on areas such as policy oversight and budget scrutiny but so far
there is no substantial increase of involvement in Armed Forces oversight.”

Therefore, although the security sector reforms have been assessed as
satisfactory, in practice, with respect to parliamentary control of the security and
defence sector, several shortcomings should be corrected. First, when political
parties decide on appointing members of parliament to committees, particularly
those dealing with oversight of intelligence, they should ensure the members of
parliament have genuine interest in the particular field and possibly legal experience.
Second, committee members should undergo specially designed training, particularly
in budget scrutiny, intelligence services functioning, peace support operations, etc.
Third, Parliament should hire advisors to assist the committees in their work. Number
four, the Committee for Defence and Security and other relevant committees should
insist on public debates and hearings on draft laws.”

In Kosovo, despite a solid legal framework, neither the general nor the
specific security sector committees have performed their oversight responsibilities
successfully in practice. The Committee for Internal Affairs, Security and Kosovo
Security Force has not prepared a single report on the activities of the Kosovo Security
Force yet. With respect to field visits, they are mainly formal, so that committee
members do not have a critical approach to the work of the Ministry for the Kosovo
Security Force at all.

One of the main obstacles for efficient parliamentary oversight of the
defence sector is related to limited professionalism within the Parliament staff. More
specifically, in the recruitment of parliamentary support staffers, political biases and
personal preferences influence the hiring of personnel, which is a problem that is
common throughout public administration in Kosovo. Consequently, the number of
skilled staffers among parliamentary committees is very low. In addition, there is a
lack of political willingness to improve the processes, i.e. efficient parliamentary
oversight of the security sector. In fact, due to a combination of personal or party

78 Ibid, pp. 135-136.
9 Ibid, p. 150.
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interests and the influence that the party leaders have over other members of
parliament, in practice the Kosovo Parliament has much less influence on security
sector actors than it is given by law.*

In Bulgaria, parliamentary control of the defence sector is also not satisfactory.
In the most recent report of Institute of Modern Politics (IMP)®! parliamentary control
in this sector is assessed as insuficient. The report especially notes that “some of
the responses provided by the Minister of Defence to the Parliament are formal,
bureaucratic, lack depth and completeness. Such responses are related to issues of
defense and the state of the armed forces. Other statements are very complete and
detailed — these are related to assets of MoD. In terms of personnel policy of the
Ministry, as well as particular cases, the responses are comprehensive andconsistent.
The type of answers implies that there is a no complete vision on the whole sector
(...). There is also a positive dialogue between the Minister and MPs, who are often
satisfied with the answers received. The written answer provided by the Minister are
concise and specific.”

3. CONCLUDING REMARKS

The regulatory framework of parliamentary oversight of the defence sector is
sound in all the countries in the region. However, when it comes to its implementation
in practice, the situation is quite different. In the majority of these countries, the
members of the parliamentary committes are reluctant to use the powers vested with
them by statutes and parliamentary rules of procedure. Morever, MPs are highly
dependant on political party leaders, which has an adverse effect to the parliamentary
oversight of the defence sector. Therefore, if only the regulatory framework of the
parliamentary oversight over the defence sector is analysed, in most countries it is
fully in line with international standards and should be awarded the highest grades.
However, if its implementation in practice was to be taken into account, the assessment
would be quite different.

Constitutional and statutory provisions concerning parliamentary oversight
of the defence and security secotor in Montenegro guarantee the main principles
of civil control over the armed forces. So far, Montenegro is the only country in the
region to have passed a separate statute governing the parliamentary oversight over
the defence sector. Given that the regulatory framework concerning parliamentary
oversight over the defence sector in Montenegro is fully in line with the standards, it
can be graded with an A.

80 1bid, 119-120.

81 Institute of Modern Politics (IMP) (http://www.modernpolitics.org) is an independent policy in-
stitute, a public benefit non-profit, non-partisan foundation. Members of IMP Board of Governors
and experts involved in IMP’s activities encompass a diverse range of backgrounds and professions
including academics, policy-makers, former MPs, the media, NGOs, legal practitioners, political sci-
ence researchers.
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When it comes to the regulatory framework concerning parliamentary oversight
of the defence sector in Bosnia and Herzegovina, one should take into account that,
pursuant to the Dayton Agreement, defence is not an original competence of Bosnia
and Herzegovina and hence the defence sector is not referred to in the Constitution.
However, within the joint assembly of Bosnia and Herzegovina two Commissions
charged with controlling the defence and security sector were formed. Current
legal framework is comprehensive, but does not provide conditions for effective
cooperation between the Defence and Security Commission and the executive.
Furthermore, draft Law on parliamentary oversight of the defence sector has still not
been adopted. Bearing all this in mind, the present regulatory framework governing
the parliamentary oversight over the defence sector in Bosnia and Herzegovina can
be graded with a B.

As far as the Republic of Serbia is concerned, the Parliamentary Rules of
Procedure, adopted in 2010, regulate parliamentary oversight over the defence sector
in detail and envisage the obligation of the Ministry of Defence to regularly report to
the Defence and Interior Affairs Committee. Consequently, the regulatory framework
governing parliamentary oversight over the defence sector in Serbia is fully in line
with international standards and can be graded with an A.

The regulatory framework governing parliamentary oversight over the defence
sector in the Republic of Croatia is also fully in line with international standards and
can be graded with an A. It should be noted that the Republic of Croatia is the only
country in the region that could be graded with an A when it comes to implementation,
despite certain shortcomings.

The Former Yugoslav Republic of Macedonia has accomplished sound success
in reforming the defence and security sector. The regulatory framework governing
parliamentary oversight over the defence sector is fully in line with international
standards and can also be graded with an A.

When it comes to Kosovo, the governing parliamentary oversight over
the defence sector has been established only recently. The Constitution expressly
envisages parliamentary oversight parliamentary control in this sector, whilst the
statutes on the defence sector actors include principles guaranteeing democratic
control of the defence and security sector. Generally, the governing parliamentary
oversight over the defence and security sector is in line with international standards
and can be graded with an A. Despite the harmonised regulatory framework, when it
comes to its implementation in practice, in Kosovo it is almost inexistent.

In Bulgaria, the regulatory framework governing the parliamentary oversight
over the defence sector is not comprehensive enough. Furthermore, the meetings of
the Committee on Foreign Affairs and Defence and its subcommittees are closed to
the public. Bearing all this in mind, the present regulatory framework governing the
parliamentary oversight over the defence sector in Bulgaria is partially in line with
international standards and can be graded with a grade B.
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SPECIALISED ANTI-CORRUPTION AGENCIES

1. INTERNATIONAL STANDARDS

For many years the establishment of anti-corruption agencies has widely been
considered to be one of the most important national initiatives necessary to effectively
tackle corruption. This belief was largely popularised by the successful models of
the Corrupt Practice Investigation Bureau of Singapore (established in 1952) and
of Hong Kong’s Independent Commission Against Corruption (established in 1974)
both institutions were widely considered to be effective in reducing corruption in their
countries.? During the 1990s and 2000s, specialised anti-corruption agencies were
established in many countries. However, although they are often established with
high levels of optimisms, experience has shown that the efficiency of anti-corruption
agencies varies from country to country. The lessons learnt show that efficient anti-
corruption agency are well equipped, headed by a strong manager with visible
integrity and dedication, and that they are placed within the network of state and non-
state actors working together on the implementation of anti-corruption measures. On
the other side, weak anti-corruption agencies are characterised by weak political will,
which is manifested in limited resources and staff capacities.

Anti-corruption agencies are specialised institutions established to fight the
corruption by implementing preventive measures. In some countries, an institution
such as Anti-Corruption Agency can be a central anti-corruption body with broad
powers including formulation, coordination and oversight of the anti-corruption
policies.’

In the European context, on of the first sources of “soft law” international
standards, which emphasise the need for specialised institutions and persons in the
field of detection, investigation, criminal persecution, and adjudication of criminal

! Research Assistant, Institute of Comparative Law, Belgrade.
2 UNDP, Practitioners’ Guide: Capacity Assessment of Anti-Corruption Agencies, 2011, p. 9.

3 In other countries, these functions can be performed by several institutions, which have a mandate
and competencies for the prevention of corruption, such as internal controls, commissions for the
resolution of conflict of interest, and special sector-level agencies. The countries that have a complex
system of anti-corruption policies and institutions establish special arrangements for horizontal and
vertical interagency cooperation.
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corruption cases was the Twenty Guiding Principles for the Fight Against
Corruption, adopted by the Council of Europe in 1997. Immediately in 1998,
most of the standards were incorporated in the Council of Europe Criminal Law
Convention on Corruption.’ Initially, anti-corruption instruments focused on the
promotion of specialised law enforcement and criminal persecution authorities, with
the aim of ensuring a more efficient enforcement of the anti-corruption legislation. The
UN Convention Against Corruption (UNCAC), adopted in 2003, puts prevention
in the centre of attention. As the first global agreement in the anti-corruption field,
it required from the member states not only to provide the specialisation of the law
enforcement authorities, but also to establish specialised preventive anti-corruption
agencies.

Twenty Guiding Principles for the Fight Against Corruption®

Principle 3 - to ensure that those in charge of the prevention, investigation, prosecution and
adjudication of corruption offences enjoy the independence and autonomy appropriate to
their functions, are free from improper influence and have effective means for gathering
evidence, protecting the persons who help the authorities in combating corruption and
preserving the confidentiality of investigations;

Principle 7 - to promote the specialisation of persons or bodies in charge of fighting
corruption and to provide them with appropriate means and training to perform their
tasks;

Criminal Law Convention on Corruption®
Article 20 — Specialised Authorities

Each Party shall adopt such measures as may be necessary to ensure that persons or
entities are specialised in the fight against corruption. They shall have the necessary
independence in accordance with the fundamental principles of the legal system of the
Party, in order for them to be able to carry out their functions effectively and free from
any undue pressure. The Party shall ensure that the staff of such entities has adequate
training and financial resources for their tasks.

4 OECD, Specialized Anticorruption Institutions — Review of Models, OECD, 2008.
5 Resolution (97) 24, adopted by Committee of Ministers of the Council of Europe, 6 November 1997.
6 Adopted on 4 November 1998; effective from 1 July 2002.
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United Nations Convention Against Corruption’
Article 6 - Preventive anti-corruption body or bodies

1. Each State Party shall, in accordance with the fundamental principles of its legal
system, ensure the existence of a body or bodies, as appropriate, that prevent corruption
by such means as:

(a) Implementing the policies referred to in article 5 of this Convention and, where
appropriate, overseeing and coordinating the implementation of those policies;

(b) Increasing and disseminating knowledge about the prevention of corruption.

2. Each State Party shall grant the body or bodies referred to in paragraph 1 of this Article
the necessary independence, in accordance with the fundamental principles of its legal
system, to enable the body or bodies to carry out its or their functions effectively and free
from any undue influence. The necessary material resources and specialized staff, as well
as the training that such staff may require to carry out their functions, should be provided.

3. Each State Party shall inform the Secretary-General of the United Nations of the
name and address of the authority or authorities that may assist other States Parties in
developing and implementing specific measures for the prevention of corruption.

Article 36 — Specialised authorities

Each State Party shall, in accordance with the fundamental principles of its legal system,
ensure the existence of a body or bodies or persons specialized in combating corruption
through law enforcement. Such body or bodies or persons shall be granted the necessary
independence, in accordance with the fundamental principles of the legal system of the
State Party, to be able to carry out their functions effectively and without any undue
influence. Such persons or staff of such body or bodies should have the appropriate
training and resources to carry out their tasks.

Both the United Nations and the Council of Europe conventions specify the
criteria for efficient anti-corruption agencies including independence, specialisation,
adequate training, and resources. In practice, many countries face major challenges
in trying to implement these broadly defined criteria in practice.

Independence primarily means that anti-corruption agencies need to be
protected from undue political interferences. The key precondition to achieve that
is a true political will for combating corruption. Such political will must be built
into a comprehensive anti-corruption strategy. The degree of independence may
vary in accordance with specific needs and conditions. Experience shows that the
structural and operative independence is indispensable, including a clearly defined

7 Adopted on 31 October 2003; effective from 14 December 2005..
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legal framework and mandate granted to a specific authority, department or unit.
Transparent procedures for the appointment and removal of directors, combined
with adequate personnel policy and internal controls are indispensable elements for
the prevention of undue interference with work. Independence should not amount
to a lack of accountability. The exclusive powers granted to an independent anti-
corruption agency should be accompanied by a full enforcement of the rule of law and
respect of human rights, and the agency should submit regular performance reports to
high-level executive and legislative body and enable public access to information on
their work. No agency can fight corruption on its own. Intersectoral cooperation and
cooperation with the civil sector and the industry are important factors for ensuring
effective operations.

A number of factors determine the independence of an anti-corruption body:

* Legal basis

An anti-corruption institution should have a clear legal basis governing the following
areas: mandate, institutional placement, appointment and removal of its director,
internal structure, functions, jurisdiction, powers and responsibilities, budget,
personnel-related matters (selection and recruitment of personnel, special provisions
relating to immunities of the personnel if appropriate, etc.), relationships with
other institutions (in particular with law enforcement and financial control bodies),
accountability and reporting, etc. The legal basis should, whenever possible, be
stipulated by law rather than by-laws or governmental decrees. Furthermore, internal
operating, administrative, and reporting procedures and codes of conduct should be
adopted in legal from by regulations and by-laws.

* Institutional placement

A separate permanent institutional structure — an agency, unit or a commission — has
per se more visibility and more independence that a department or a unit established
within the institutional structure of a selected ministry (interior, justice, finance,
etc.). Similarly, a body placed within an institution that already enjoys a high level of
autonomy from the executive (e.g. the Supreme Audit Institution, the Ombudsman,
the Information Commissioner, etc.) could benefit from such existing autonomy.

* Appointment and removal of the director

The symbolic role played by the head of an anti-corruption institution should not be
underestimated. In many ways the director represents a pillar of the national integrity
system. The selection process for the head should be transparent and should facilitate
the appointment of a person of integrity on the basis of consensus (e.g. the President
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and the Parliament; appointment through a designated multidisciplinary selection
committee on the proposal of the Government, or the President). Appointments by
a single political figure (e.g. a Minister or the President) are not considered good
practice. The director’s tenure in office should also be protected by law against
unfounded dismissals.

¢ Selection and recruitment of personnel

The selection and appointment of personnel should be based on an objective,
transparent and merit-based system. In-depth background and security checks can be
used in the recruitment procedures. Personnel should enjoy an appropriate level of
job security in their positions. Salaries need to reflect the nature and specificities of
work. Measures for protection from threats and duress on the law enforcement staff
and their family members should be in place.

* Budget and fiscal autonomy

Adequate funding of abody is of crucial importance. While full financial independence
cannot be achieved (at minimum the budget will be approved by the Parliament and
in many cases prepared by the Government), sustainable funding needs to be secured
and legal regulations should prevent unfettered discretion of the executive over the
level of funding.

* Accountability and transparency

The “independence criteria” prescribed by different international instruments
varies significantly and remains highly controversial. No state institution can be
fully autonomous and due consideration should be given to the need to preserve
accountability and transparency of the institutions. All anti-corruption bodies do
eventually depend on those in power, and few, if any, have constitutional status
equivalent to that of the judiciary or an ombudsman. Such a level of independence is
not required, nor advocated by the international standards. The explanatory report to
the Criminal Law Convention on Corruption rightfully states that “the independence
of specialised authorities for the fight against corruption, should not be an absolute
one.” Their activities should be, as far as possible, integrated and coordinated with
the work carried out by the police, the administration or the public prosecutors office.
The level of independence required for these specialised services is the one that is
necessary to perform properly their functions.

Accountability and independence reinforce each other. Practice in many countries
attests that the support of the public, which in turn is conditioned by the integrity
of the anti-corruption institution, is crucial in times when the body comes under
politically motivated attacks.
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Specialisation of anti-corruption agencies implies the availability of
specialised staff with special competencies and a mandate to fight corruption.
Specialisation may take different forms depending on the country and there is no
single best model that is suitable for all. For example, the Council of Europe Criminal
Law Convention on Corruption clarifies the standard for law enforcement agencies,
which can be met by establishing a separate body or by designating an adequate
number of specialised persons within existing institutions. A study of international
trends shows that in the OECD countries specialisation is usually achieved at the
level of existing agencies and regular law enforcement authorities. Developing and
transition countries often establish separate anti-corruption agencies, due to a high
level of corruption in the existing agencies. Furthermore, in these countries, the
creation of separate specialised agencies is often the result of the pressure by donors
and international organisations.

It is necessary to ensure resources and authorisations for specialised
personnel so that their work is effective. The most important preconditions are
personnel training and the budget of the institutions. Another important element
necessary for the work of specialised anti-corruption agencies is the division of
competencies between different institutions. Sometimes it is useful to limit the
competence to high-level corruption cases. In addition to specialised skills and a
clearly defined mandate, anti-corruption agencies should be granted adequate powers,
such as investigative capacities and means for gathering evidence (for example they
must be granted statutory powers to perform oversight, access financial information,
monitor financial transactions, freeze bank accounts, protect witnesses, etc). The
power to carry out all the above functions should be subject to adequate checks. The
most effective way to use the resources is the team work that includes investigators,
prosecutors, anti-corruption agencies, and other specialists (e.g. financial specialists,
auditors, IT specialists).

An important prerogative of anti-corruption agencies, which is recognised
in the form of an international standard, is the right to initiate law proposals. This
power gives anti-corruption agencies an important opportunity to influence directly
the government’s anti-corruption policy.

Anti-corruption agencies have an important role in coordination and
oversight of the implementation of anti-corruption activities. They usually have
the obligation to ensure coordination of the preventive anti-corruption activities of
other institutions and provide information on the overall performance of the state on
the prevention of corruption and identification of the bottlenecks and priorities. The
relations between anti-corruption agencies and the judiciary system and the public
prosecutors office are also of great importance. The efforts need to be coordinated
and complementary, particularly in terms of information and evidence gathering.

Anti-corruption agencies should have a power to investigate corruption
allegations ex officio and to be encouraged to investigate corruption cases. The work
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of anti-corruption agencies needs to be proactive and promote good governance and
anti-corruption standards.

Considering that anti-corruption agencies have exclusively preventive
functions and cannot sanction corruption cases, their reports are forwarded to other
institutions, and particularly the parliament, to undertake further activities. Moreover,
it is important that the public has an opportunity to learn about and become aware
of the results achieved by the anti-corruption agency. That could put pressure on the
government to support the implementation of the anti-corruption agency’s findings
and recommendations.

With respect to the capacities, anti-corruption agencies should be provided
with adequate material resources, specialised and trained personnel required for
efficient performance of their functions. Training and capacity building are crucial
for strengthening anti-corruption agencies.

In the countries with complex anti-corruption institutional structure, it is
important to ensure the cooperation between the key institutions, in order to ensure
efficient implementation of measures. Mechanisms need to be established to ensure
coordination between the public and nongovernmental organisations involved in the
anti-corruption policy development, implementation and implementation oversight.

The sources of international standards, although different in scope, contents
and objectives, define a clear international obligation for the countries to ensure
institutional specialisation in the area of corruption. It is worth noting that the
obligations on institutional specialisation under the Council of Europe Criminal Law
Convention on Corruption and the UNCAC are mandatory. The UNCAC further
requires that countries ensure the specialisation in two areas, prevention (including
education and public awareness) and law enforcement. States are therefore obliged
to secure the existence of specialised bodies in charge of prevention of corruption
and specialised bodies or persons in charge of combating corruption through law
enforcement agencies. There is, however, a notable difference between the two areas.
According to the UNCAC prevention needs to be addressed at the institutional level, by
creation or dedication of a specialised body or bodies with anti-corruption prevention
and coordination functions. Criteria on specialisation in the area of law enforcement,
according to the UNCAC and the Council of Europe Criminal Law Convention on
Corruption, can be fulfilled either by creation of a specialised body or by designation
of an adequate number of specialised persons within existing institutions.

The international standards also set out basic benchmarks for specialisation.
The main benchmarks are the following: independence and autonomy, specialised
and trained staff, adequate resources and powers. International standards neither offer
a blueprint for setting up and administering a specialised anti-corruption institution,
nor advocate a single best model or a universal type of an anti-corruption agency.
Provisions of international law relating to the institutional framework for prevention
and suppression of corruption are considerably less developed and precise than, for
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instance, provisions regulating the elements of corruption offences (such as active
and passive bribery or offences concerning trading in influence and abuse of official
position). However, the aforementioned conventions define features and set important
benchmarks according to which anti-corruption institutions should be established.
Furthermore, international monitoring mechanisms have developed a valuable body
of assessments and recommendations, which provide a useful set of best international
practice in this area.?

2. COMPARATIVE LEGAL ANALYSIS OF SPECIALISED
ANTI-CORRUPTION AGENCIES IN THE REGION

Specialised anti-corruption agencies in the Western Balkan countries
predominantly have a preventive role. This model comprises institutions with
one or more corruption prevention functions, such as investigation and analysis,
strategic plan development and coordination, training and advisory activity for other
institutions relating to the threat of corruption, proposal of preventive measures, etc.
of this type may have special authorisations such as control of the public officers’
assets declarations or deciding in the conflict of interest cases.

2.1. Legal Regulation

Most Western Balkan countries (Serbia, Bosnia and Herzegovina, Montenegro,
and Kosovo in accordance with the UN Security Council Resolution No. 1244) have
specialised anti-corruption agencies. The establishment of specialised anti-corruption
agencies has been prompted by the aspiration of these countries to become EU
members and fulfil the EU recommendations and recommendations from GRECO
evaluation reports.

Croatia has a complex institutional framework for prevention of corruption,
which exist within the executive, legislature or judiciary, and are responsible for
specific issues relating to the anti-corruption action (Corruption Prevention Sector
within the Ministry of Justice, National Police Office for the Prevention of Corruption
and Organised Crime, Office for the Prevention of Corruption and Organised Crime

8 GRECO has in the first evaluation round between 2000 and 2002 focused on compliance with Guid-
ing principles 3, 6 and 7. A review of the evaluations and recommendations is presented in E. Albin,
K. Michael, Institutions against Corruption: A Comparative Study of the National Anti-corruption
Strategies reflected by GRECO s First Evaluation Round, 2004. Public reports of the evaluation for all
member states can be accessed at www.greco.coe.int
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(USKOK), “USKOK courts”, and National Council for the Corruption Prevention
Strategy Implementation Monitoring). In the EU and [AACA (International
Association of Anti-corruption Authorities) reports, Office for the Prevention of
Corruption and Organised Crime (USKOK) is treated as a special anti-corruption
agency. Furthermore, OECD distinguishes between anti-corruption bodies which
have preventive function, bodies which are in charge of legislation enforcement and
bodies which are multi-functional. Croatian USKOK belongs to the group of bodies
which are primarily in charge of legislation enforcement.

USKOK was established in 2001,° as a special body within the Office of State
Prosecutor with the authority to lead investigations in criminal proceedings in cases
with elements of corruption and organised crime.'” Criminal offences within the
USKOK’s authority are enlisted in the primary legislation. USKOK has intelligence,
investigative, prosecutorial and preventive authorities and is in charge of international
cooperation and exchange of information in complex investigations. Formal structure
and authorities of USKOK are established in a manner which enables this institution
to represent a key state body in charge of prevention and suppression of corruption.
However, the key focus of USKOK activities is placed on investigations and criminal
prosecution, while its authorities in the area of corruption prevention are not fully
developed."

The analysis of the organisational structure and competencies of USKOK
shows that this is a separate state prosecutor’s office specialised for prosecution
of corruption and organised crime, while specialised anti-corruption bodies in the
countries in the region have primarily a preventive function. Given the outlined
differences, the institution of USKOK, which did achieve noteworthy results in the
fight against corruption in Croatia, shall not be the subject of our further analysis, as
it is rather difficult to compare this model to anti-corruption prevention institutions in
other countries in the region.

Only recently (in 2011), in order to implement the European Commission
recommendations from the Co-operation and Verification Mechanism (CVM),”
Bulgaria established Borkor — the Centre for the Prevention and Suppression of
Corruption and Organised Crime to gather and analyse information from all the

9 Law on the Office on Suppression of Corruption and Organised Crime entered into effect on 19 Oc-
tober 2001. New Law was adopted in 2009 and published in the Official Gazette No. br. 76/09, 116/10,
145/10, 57/11, 136/12.

10 Serbia also has a Prosecutors Office for Organized Crime. The authority of this Prosecutors office
is governed by the Law on Organisation and Authority of State Bodies in Suppression of Organised
Crime and especially Serious Criminal Offences, Official Gazette RS No. 42/02, 27/03, 39/03, 60/03,
67/03, 29/04, 58/04, 45/05, 61/05, 72/09).

11 OECD, Specialized Anti-Corruption Institutions — Review of models, OECD, 2008, p. 92.

12 Commission Decision 2006/929/EC of 13 December 2006 establishing a mechanism for coopera-
tion and verification of progress in Bulgaria to address specific benchmarks in the areas of judicial
reform and the fight against corruption and organised crime OJ L 354, 14.12.2006, p. 58.
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sectors and identify corruption threats. However, notwithstanding the human capital
and financial investments (140 professionals and 4 million euros), Borkor did not
achieve the expected results in practice, and it was an ad hoc attempt to address the
corruption issue in the country.

The legal basis regulating the establishment, legal position, competencies,
and organization of specialized anti-corruption agencies in Serbia, Bosnia and
Herzegovina, Macedonia, and Kosovo (in accordance with the UN Security Council
Resolution No. 1244) is provided in separate legislation, while Montenegro and
Bulgaria regulate the operations of these agencies under Government’s bylaws. Thus,
Bosnia and Herzegovina established the Agency for the Prevention of Corruption
and Coordination of Fight Against Corruption in 2010 pursuant to the 2009 Law."
As in Bulgaria, in Bosnia and Herzegovina, the establishment and operations of the
Agency presented a request of the European Union (visa liberalisation requirements).
The State Corruption Prevention Commission in Macedonia was established in
accordance with the Law on the Prevention of Corruption in 2002.'* The Kosovo
Anti-Corruption Agency (in accordance with the UN Security Council Resolution
No. 1244) was established in accordance with the 2006 Law as a result of the request
by the UNMIK administration.!® Serbia’s specialised anti-corruption agency is the
Anti-Corruption Agency, which was established in accordance with the 2008 Agency
Law, and which became operational on 1 January 2010.!® In Montenegro also the
anti-corruption activities began after the incentives by the international community,
1.e. after signing of the Regional Stability Pact Anti-Corruption Initiative (SPAI)
Agreement and Action Plan.'” In January 2001, the Montenegrin Government adopted
the Decree on Establishment of the Agency for Anti-Corruption Initiative (Uredba o
osnivanju Agencije za antikorupcijsku inicijativu).'

2.2. Independence

While in their founding acts all the anti-corruption institutions in the Western
Balkans are declared independent, as it can be seen from the international standards,
the degree of an institution’s independence depends on its legal basis, i.e. type of the

13 Anti-Corruption Agency and Coordination of Fight Against Corruption Law (Zakon o agenciji za
prevenciju korupcije i koordinaciju borbe protiv korupcije), Official Gazette BiH, No. 103/09.

14 Official Gazette of the Republic of Macedonia, No. 28/2002.
15 Law on Anti-Corruption Agency, 2004/34. New Law was adopted in 2009, No. 2009/03-L-159.
16 Official Gazette of the Republic of Serbia, No. 97/2008, 53/2010 and 66/2011.

17 In October 2007 the SPAI had changed its name into Regional Anti Corruption Initiative (RAI). Its
member states are Albania, Bosnia and Herzegovina, Bulgaria, Croatia, Macedonia, Moldavia, Mon-
tenegro, Romania and Serbia.

18 Official Gazette of the Republic of Montenegro, No. 2/01.
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act that governs it (a law or a bylaw), the institutional placement (a separate agency
or a unit within an existing agency), appointment and removal of directors, financial
and budgetary independence, staff recruitment procedures, and administrative
transparency. Thus, in accordance with the legal text, the Bosnia and Herzegovina
Agency 1s an independent and autonomous administrative organisation, reporting to
the Parliamentary Assembly of Bosnia and Herzegovina on its operations.!® Similar
provision is contained in the Macedonian Law on the Prevention of Corruption,*
specifying that the State Commission is autonomous and independent in the
performance of its statutory functions. The Serbian Law on Anti-Corruption Agency
specifies that the Agency is an autonomous and independent state authority, reporting
to the National Assembly on its operations.?! The Kosovo Constitution (in accordance
with the UN Security Council Resolution No. 1244) contains a provision relating to
independent agencies,?? and in accordance with the Law, the Anti-Corruption Agency
is defined as an autonomous and specialised agency responsible for the implementation
of the state policy relating to the prevention of and action against corruption.”

The Montenegrin Administration for Anti-Corruption Initiative is not an
independent agency. In accordance with the Public Administration Law (Zakon o
drzavnoj upravi), the Administration for Anti-Corruption Initiative does not have its
own staffing table , and its organisational structure and staffing numbers are regulated
under the act adopted by the Ministry of Justice, as the Administration is an integral
part of the Ministry.>

In Bulgaria, the Centre for the Prevention of Corruption and Fight Against
Corruption and Organised Crime is regulated under a Government’s Rulebook, i.e. a
bylaw, which creates room for instability. The Rulebook specifies that the Centre is a
specialised administrative structure for the implementation of the state policy relating
to the prevention of and action against corruption and organised crime.

19 Article 6 of the Law on Agency for the Prevention of Corruption and Coordination of the Fight
Against Corruption (Zakon o Agenciji za prevenciju korupcije i koordinaciju borbe protiv korupcije).

20 Article 47 of the RM Law on the Prevention of Corruption.

21 Article 3 of the Law on Anti-Corruption Agency (Zakon o Agenciji za borbu protiv korupcije).
22 Constitution, Article 142.

23 Article 3 of the Law on Anti-Corruption Agency.

24 Article 4 of the Decree on the Public Administration Organization and Operating Procedures (Ure-
dba o organizaciji i na¢inu rada drzavne uprave), Official Gazette of the Republic of Montenegro, No.
5/12.
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2.2.1. Organisational Autonomy

In accordance with the international standards, the process for appointment
of directors should be transparent and should ensure the appointment of persons
with integrity, based on the consensus reached by a multidisciplinary appointment
commission. Appointment of directors by a political figure is not good practice;
however, this is precisely the case in in Bulgaria, whilst in Montenegro the directors
are selected through a public competition, but appointed and removed from office by
the Minister, subject to a prior Government’s approval.

Although in Bosnia and Herzegovina, directors are appointed by the Bosnia
and Herzegovina Parliamentary Assembly, at the motion of the special Commission
for Oversight of Agency Appointments and Operations, through a public competition,
in accordance with the Law on Ministerial Appointments, Appointments to Council of
Ministers and Other Bosnia and Herzegovina Appointments (Zakon o ministarskim
imenovanjima, imenovanjima Vijea ministara i drugim imenovanjima Bosne i
Hercegovine), with the background and security checks conducted at the time of
appointment of members to the Bosnia and Herzegovina Council of Ministers, it
has been proven that the composition of the Commission is controversial and that it
allows for the politicisation of the director appointment process.? The term of office
of the Agency director is five years, which means that it is not in correlation to the
political election cycle. Furthermore, upon the expiry of his term of office, a director
is eligible for reappointment only for one more time. The procedure for appointment
of the first Director and his Deputies has been assessed as politicised.?® With respect
to the procedure for removal from office, it is initiated by the Commission for
Oversight of Agency Appointments and Operations, in the event of a confirmed
indictment against the director or in the even he/she violates the provisions on the
incompatibility of functions or the Agency’s Code of Conduct. Although the provisions
relating to appointment of directors guarantee, at first glance, the independence of
his/her function, the professional public has raised the issue of the composition of
the Commission for Oversight of Agency Appointments and Operations. The Law
prescribes that the Commission comprises nine members — three representatives of
the Bosnia and Herzegovina Parliamentary Assembly House of Representative and
the House of Peoples each, two representatives of the academic community, and one
member from the nongovernmental sector. It is exactly this Article of the Law that
was controversial, as the original legal text stipulated a seven-member Commission -
three representatives of the Bosnia and Herzegovina Parliamentary Assembly House
of Representative, two members from the academic community, one representative
of the nongovernmental sector, and one representative among the distinguished
citizens. After an intervention by the delegates/representatives, additional three

25 Article 13 of the Agency Law.

26http://www.bh-news.com/ba/vijest/13984/skandal_uprava_agencije za_prevenciju_korupcije_
imenovana_po_politichkoj liniji.html.
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representatives of the House of Peoples were added to the Commission, increasing
the number of members from seven to nine, and the initially envisaged representative
of the “distinguished citizens” was deleted. The above disagreements resulted in
several months of delay in the adoption of the law proposal. The management of the
Agency was appointed 19 months after the adoption of the Law. The bylaws relating
to the Agency’s operations were adopted by the mid 2012, with more than two years
of delay.

Contrary to the situation in Bosnia and Herzegovina, Macedonia established
the State Commission, i.e. appointed its members, six months after the adoption of the
Law in 2002. The Macedonian State Commission for the Prevention of Corruption
is a collegial body, comprised of seven members. The administrative, professional,
and technical support to the Commission is now provided by the Secretariat, while
previously it was provided by the Ministry of Justice. The members of the Commission
are appointed by the National Assembly, at the motion of the Parliamentary Committee
for Elections and Appointments of Senior Officials, for a period of four years, and
the 2010 amendments introduced a possibility of reappointment upon the expiry of
that term. According to the Law on Prevention of Corruption, parliament announces
the competition for appointment of SCPC members in the Official Gazette of the
Republic of Macedonia as well as in the daily newspapers. The candidates must i)
have Macedonian citizenship; ii) be permanent residents in Macedonia; iii) have a
university degree either in law or economics; iv) be respected in his/her profession;
and v) must have a minimum of eight years of work experience. The Commission
for Election and Appointment in parliament drafts the list of candidates from all
applicants who fulfil the legal requirements and submits the list to the plenary session
of parliament. The principle of equitable and fair representation of minorities must
be respected when electing the State Commission members.The members of the
Commission appoint the Chairman amongst themselves, for a period of one year. An
important innovation, which came into force in 2010, was that Commission members
were employed on full-time basis, which was previously not the case. The State
Commission reports to the Assembly on their operations, and it is obligated also to
report to the public on the implemented measures and the results of their activities
through regular annual reports, and whenever it is necessary to inform the public.
The State Commission submits their annual performance report to the Assembly, the
President of the Republic, the Government, and the national media.

The Serbian Agency bodies are the Board and the Director. The members
of the Board are appointed by the National Assembly, and the director is elected
through a public competition announced by the Board. Several institutions are
involved in the procedure for appointment of the Board members, which should
guarantee the independence of the management. Nine Board members are appointed
by the National Assembly, at the motion of the National Assembly Administrative
Committee, President of the Republic, Government, Supreme Cassation Court, State
Audit Institution, the Ombudsman and the Commissioner for Information of Public
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Importance (in a joint agreement), Socio-Economic Council, Serbian Bar Association
and Serbian journalists association in a joint agreement. Although the procedure for
proposal and appointment of the Board members is very complex, the independence
of the Board members is impaired by the fact that the right to propose is given to
political bodies, such as National Assembly Administrative Committee, President of
the Republic, Government, Socio-Economic Council, while independent bodies such
as the Ombudsman and the Commissioner for Information of Public Importance have
a right to propose only one candidate in a joint agreement. Furthermore, the Board
members are appointed by the National Assembly, creating another possibility for the
politicisation of the Agency. In addition, the term of office of the Board members is
four years, which means that it coincides with the parliamentary election cycle, which
is not good practice either. The Board members can be reappointed for maximum
two times. On the positive side, the Agency Law stipulates explicitly the criteria
for appointment of Director and the Board members, and the rules and grounds for
their removal from office are clearly specified. Thus, Article 8 of the Agency Law
stipulates that a Board member must satisfy the general requirements for service in
state authorities, have a university degree, minimum nine years of working experience,
and not be convicted for a criminal offence that makes him/her unsuitable to be a
Board member. A Board member is not allowed to be a member of a political party,
i.e. political entity. A Board member can be removed from office in the following
events only: unconscientious performance of his/her function as a Board member;
if he/she takes membership in a political party, i.e. political entity; in case he/she
impairs the Agency’s reputation or political impartiality; if he/she is convicted for a
criminal offence that makes him/her unsuitable to be a member of the Board, or if it is
found that he/she broke the law. The Board members also cannot have two concurrent
appointments. However, it is interesting to note that, at the beginning of November
2012, the Agency’s Board adopted a decision on the removal the Director, as the
Board found that she impaired the reputation of the Agency. The Director rejected all
allegations made by the Board, but the Board decided unanimously that she should be
removed from office. The question has been raised weather it is necessary to specify
more clearly the criteria and the procedure for removal of Agency directors.

In accordance with the Law on Kosovo Anti-Corruption Agency (in accordance
with the UN Security Council Resolution No. 1244), the Agency is headed by a
Director. The appointment procedure is initiated by the Legislative and Judiciary
Committee, and the Kosovo Parliament, in accordance with its Rules of Procedure,
appoints the Agency Director through a public competition. Candidates for the post
of Agency Director must have a university degree, five years of working experience,
a clean criminal record, and a high level of integrity. The Committee proposes the two
best candidates to the Parliament, which votes on the candidates, and simple majority
vote is required for the appointment. Although the criteria for appointment of Agency
Director are specified in the Law, only political bodies decide on the appointment,
and the term of office is five years, with a possibility of one reappointment. The Law



Marina Matic, LLM 83

stipulates very extensive competencies of the Anti-Corruption Council?’ relating
to the control of the Agency’s operations: it reviews the Agency’s reports; oversees
and periodically reviews the performance of the Agency Director (Agency Director
is under the obligation to report to the Council every six months on the Agency’s
findings concerning the detection of corruption, conflict of interest, completed
investigations/controls and on other issues from the Agency’s competence) ; after the
submission of the Agency’s report, the Council may request a special report on the
cases suspended or rejected by the Agency; the report should include the explanation
on the reasons for the closure of the case, without indicating the identity of or any
personal information about persons that were subject to the investigation; it controls
and oversees the Agency official’s assets declarations, as well as their conflict of
interest.. With respect to the grounds for termination of Agency Director’s office Law
specifies the following: if he/she performs a function that is incompetent with that
of Agency Director, and if he/she fails to fulfil the obligations stipulated under the
Agency Law. In the latter case, Director is removed from office by the Assembly, but
the Law does not specify the procedure or the criteria for that.

In accordance with the Montenegrin Public Administration Law, the
procedure for appointment of Director (Head of Administrative Authority) of the
Administration for Anti-Corruption Initiative includes a public competition, but the
Director is appointed and removed from office by the Minister of Justice, subject
to a prior Government’s approval. The Head of Administrative Authority reports on
his/her operations and on the operations of the authority he/she is heading to the
General Director and the line Minister.”® The Law stipulates that the procedure for
announcement of public competitions and removal from and termination of office
is governed also by the Law on Civil Servants and Employees (Zakon o drzavnim
sluzbenicima i1 nameStenicima). Other staff members in the Administration, in the
managerial positions, are considered civil servants and are recruited in accordance
with the same procedure that applies to civil servants. The final decision about their
selection from the short-listed candidates is adopted by the Minister of Justice.”” In
accordance with the Decree on Public Administration Organisation and Operating
Procedures (Uredba o organizaciji i naCinu rada drzavne uprave), oversight of the
legality and efficiency of the Administration’s operations and the legality of the
Administration’s is performed by the Ministry of Justice and Minority Rights.

The Bulgarian Centre for the Prevention and Fight Against Corruption is a
legal entity, whose management bodies include the Advisory Board and the Director.
The Advisory Board comprises representatives of the legislature, the executive and

27 The Council comprises nine members: three are appointed by the Assembly, the office of the Presi-
dent, the Prime Minister, the Supreme Court, the Main Prosecutor’s Office, local self-government and
the civil sector appoint one member each.

28 Law on State Administration (Zakon o drzavnoj upravi) Official Gazette of the Republic of Monte-
negro, No 42/11, Article 44, Paras. 2 and 6.

29 Law on State Administration, Articles 44, 48, 49.
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the judiciary. The Chairman of the Advisory Board is the Deputy Prime Minister
and the Minister of the Interior. The Board has an important role in the work of the
Centre, considering that, in accordance with the Rulebook, it approves the strategic
operating guidelines for the Centre, gives opinions on new projects, adopts the outputs
and outcomes of the on-going projects, and adopts the Centre’s annual performance
report and Rules of Procedure. The members of the Advisory Board are appointed by
the Prime Minister, at the motion by the Deputy Prime Minister and the Minister of
the Interior, indicating a high degree of politicisation in the appointment of the Board
members. The existing Advisory Board comprises 26 members, 16 of which are
Ministers, in addition to the Deputy Speaker of Parliament, Deputy Prime Minister,
the Chief Inspector, etc. The Centre is run by a Director, who is appointed by the
Council of Ministers (the Government) at the Deputy Prime Minister’s motion. The
requirements for Director are specified by the Rulebook, but as it does not require a
public competition, there is a risk of considerable influence and role of the executive
in the Centre’s operations.

2.2.2. Financial Autonomy

In accordance with the international standards, adequate agency financing is
of crucial importance, and sustainable financing must be ensured and legal regulations
should prevent unconditional discretionary power of the executive over the financing
of the anti-corruption agency. As it can be seen from the above examples, the Ministry
of Finance can suspend the operations of the agency if it fails to allocate the funds
required for its operations.

By mid 2012, the Bosnia and Herzegovina Agency received the required
budget allocation, but it was one third lower than the estimated requirement. The
Ministry of Finance approved hiring of 15 persons by the end of 2012 (three managers,
three employees, and nine civil servants), while the job establishment envisaged 29
staff. The Agency estimated that the successful performance of its functions required
45 staff.®

The Macedonian State Commission for the Prevention of Corruption is
financed form the state budget. Each year, during the budget formulation process, the
State Commission prepares and submits their budget proposal for the following year,
and the final approval is given by the Ministry of Finance, before the budget proposal
is submitted to the Assembly for voting. The Law on the Prevention of Corruption
itself does not contain provisions that would guarantee the financial independence of
the Commission. By mid 2010, in the course of the budget revision, the budget of the

3Onttp://www.klix.ba/vijesti/bih/lisak-agencija-za-prevenciju-korupcije-je-blokirana-u-ra-
du/120629048. Cf. Tl Bosna i Hercegovina, “Monitoring ispunjenosti medunarodnih i evropskih
obaveza Bosne i Hercegovine u oblasti borbe protiv korupcije®, June 2012.
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Commission was cut, which meant that there was not enough funds to finance salaries
until the end of the year, and only after an intervention and pressures by the public,
the Commission was approved adequate funding until the end of the year.

After the initial problems in terms of human and financial resources, during
2011 and 2012, the Serbian Anti-Corruption Agency strengthened its organizational
and human capacities. The Law stipulates that the funds required for the operations
of the Agency are provided in the Serbian state budget, and that the Agency proposes
its budget. Furthermore, the Law stipulates that the Agency spends its budget
independently. In accordance with the Agency Law, the overall budget of the Anti-
Corruption Agency is prepared by the Agency, and it is approved by the Assembly.
The Law contains an explicit provision in Article 4 stating that the Agency spends its
budget independently.

In accordance with the Law on Kosovo Anti-Corruption Agency, the Agency
proposes its own budget, and the Parliament approves it. Furthermore, Article 4 of
the Law stipulates also the independence of the Agency in spending of its budget. The
Agency’s 2011 Annual Report of the Agency shows that the Agency spends its budget
independently.

The Montenegrin Administration for Anti-Corruption Initiative does not have
a separate budget, and the allocation for the Administration is a part of the overall
budget of the Ministry of Justice. Similar situation is that of the Bulgarian Centre,
which is defined as an indirect budget spending unit (Article 2 of the Rulebook),
while Article 4 of the Rulebook stipulates that the Centre can be financed also from
the national and international programme funds, under contracts and agreements,
from grants, donations, and from other sources.

2.3. Powers

In accordance with the international standards, specialized anti-corruption
agencies should have clearly specified powers, which can ensure the prevention of
corruption (conducting procedures on ex officio basis, the right to initiate law proposals
and amendments, coordination of the anti-corruption policy and activities, oversight
of the implementation of strategy papers). In accordance with legal regulations, the
anti-corruption agencies in Bosnia and Herzegovina, Macedonia, Serbia, Kosovo,
and Montenegro have an important role in the anti-corruption strategy formulation
and monitoring of its implementation. With respect to the power to propose laws,
only the Serbian Agency has the legislative initiative competencies, while the other
agencies have no limitations to comment draft laws, and draw attention to a potential
risk of corruption in specific legal provisions.
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The Bosnia and Herzegovina Agency has a preventive, education and
coordination role.”! In addition to that, the Agency should initiate the corruption
prevention policy and monitor its implementation, as well as the statistical trends
in the area of corruption. The main shortcoming that has been identified is that the
Agency lacks inspection powers (in order for the Agency to be able to verify officials’
assets’ declarations or to act upon indications of corruptive behaviour). The Law does
not stipulate the legislative initiative either, but that does not prevent the management
ofthe Agency to comment draft laws. Considering that the Agency became operational
only recently, it is still too early to assess to what extent it uses its powers stipulated
by the Law.

The Macedonian State Commission for the Prevention of Corruption is
responsible for the implementation of the Law on the Prevention of Corruption and the
Law on the Prevention of Conflict of Interest. The State Commission is also responsible
to oversee lobbying in accordance with the Law on Lobbying. The Commission’s
competencies include also the development and adoption of the National Programme
for the Prevention and Suppression of Corruption, and in accordance with the Law,
it is obligated to adopt Annual Implementation Programme and Plan for the National
Programme. The State Commission handles citizens’ applications and, provided that
the conditions are satisfied, it may initiate criminal proceedings before the public
prosecutor.

The competencies of the Serbian Anti-Corruption Agency are very
comprehensive, including corruption prevention, anti-corruption action
implementation, coordination and oversight, and anti-corruption knowledge
development and dissemination. In addition, the Agency is responsible for the
maintenance of the public officials’ assets registry, deciding on conflict of interest,
and financing of political activities. The Agency has the legislative initiative to draft
laws and the authorisation to act ex officio. Although the right to freely publish their
reports is not legally regulated, the Agency publishes their reports on their web site.

The competencies of the Anti-Corruption Agency cover a wide range of issues
relating to prevention of and action against corruption in Kosovo: strategy oversight
and implementation, public officials’ assets and gifts declarations control, conflict
of interest, initiating preliminary investigations in corruption cases and, if elements
of criminal offence are identified, forwarding the information to the prosecutor,
interagency and international cooperation. The Law regulates in detail preliminary
investigations conducted by the Agency ex officio, as well as the obligation of the
public and private sector entities to provide access to information and documentation
for the Agency representatives. With respect to the legislative initiative, the Law
authorises the Agency to cooperate with the competent authorities in the development,
implementation and alignment of legislation, but it does not authorises it to propose
laws.

31 Article 5 of the Law on Agency for Prevention of Corruption and Coordination of Fight Against
Corruption of Bosnia and Herzegovina.



Marina Matic, LLM 87

In accordance with the Decree on Public Administration Organisation and
Operating Procedures and Strategic Document adopted by the Government, the
Montenegrin Administration for Anti-Corruption Initiative is responsible for:
raising public awareness about the corruption problems and conducting surveys on
the corruption volume, manifestation forms, causes, and developing mechanisms;
oversight of the implementation of the GRECO recommendations; coordination of
the implementation of the UN Convention Against Corruption; cooperation with
the competent authorities in the formulation and implementation of legislative
and programme documents relating to the prevention of corruption, and with the
nongovernmental and private sector in preventing corruption; cooperation with
the state authorities in the proceedings upon the corruption cases reported to the
Administration by the citizens; the activities on the implementation of the Law on
Lobbying, and the preparation of the Guide for Integrity Plans in State Authorities.
The team of five staff members in the Administration comprise a Secretariat for the
Implementation of Strategy on Fighting Corruption and Organised Crime (Strategija
za borbu protiv korupcije i organizovanog kriminala).

The Centre for the Prevention and Fight Against Corruption analyses, plans
and develops measures and comprehensive solutions for the prevention of corruption
and corruption cases and organised crime in the part in which these two criminal
offences overlap. The Centre also has a coordination role and ensures improved
cooperation and coordination between the state authorities, civil sector, the media and
commercial entities. However, the activities of the Centre did not ensure the desired
results, and were assessed negatively by both the Bulgarian civil sector and the EU.

2.4. Capacities

With respect to capacities, anti-corruption agencies should be provided
adequate material resources, and specialised and trained staff required for the efficient
performance of their functions. While the capacities of the anti-corruption agencies in
the region are at different levels, most agencies lack staff or unfilled vacancies due to
lack of financial resources (with the exception of Bulgaria).

In Bosnia and Herzegovina, the Agency did not get its job establishment act
until mid 2012, and the Ministry of Finance approved hiring of only 15 staft, while
the job establishment act envisaged 29 positions.

Although the Macedonian Commission exists from 2002, the Secretariat of
the Commission employs only 16 civil servants, as the Commission relied for a long
time on the support of the Ministry of Justice. In accordance with the organisation
and job establishment act, a total of 41 positions were envisaged, which means that
the Secretariat of the Commission lacks capacities to implement all its statutory
obligations.
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In September 2011, the Anti-Corruption Agency got new and adequate offices
with the support of the Serbian Government. Strengthening the human and financial
resources has increased the visibility of the Agency in the public, which is a positive
development.

The Kosovo Anti-Corruption Agency employs 35 staff, of which 12 is
responsible for preliminary investigations. It is estimated that the number is adequate
for the Agency’s operations, notwithstanding a significant increase of the volume of
work in 2012. The staff in the Agency participates regularly in the trainings organised
by the police, the Pubic Administration Institute, and various donors and international
organisations.

The Montenegrin Administration is currently 16 staff strong. In addition to its
placement, one of the main challenges for the Administration is its modest capacities.
In accordance with the SIGMA report for 2011 and 2012* this lack of capacities is
reflected primarily in the lack of competence of the Administration employees, as the
Administration failed to impose itself (become recognised) as the source of expertise
and a centre of excellence in the field of combat against corruption, as it did not
succeed in strengthening its knowledge and capacities, notwithstanding considerable
financial and technical assistance.

In 2011 Bulgaria allocated 4 million Euros for the operations of the Centre
and hiring of 40 professionals in the central unit, but the Centre still has to achieve the
desired results in the action against corruption. Bulgarian civil society organisations
criticise the establishment of the new anti-corruption agency, which exists in parallel
with the previously established institutions, and which is under complete control of
the executive.

2.5. Inter-institutional Cooperation and Coordination

Inter-institutional cooperation is an important prerequisite for the operation
of independent anti-corruption bodies and also for achieving results in combating
corruption. Given that regulations envisage that independent anti-corruptions bodies
must receive the majority of information from other state institutions, and given they
cannot coordinate corruption prevention actions unless they are recognised by other
participants, establishment of efficient inter-institutional cooperation is a prerequisite
for successful work of the independent anti-corruption bodies. With respect to inter-
institutional cooperation and coordination, it is still too early for any conclusions, as
the Bosnia and Herzegovina Agency became operational only recently and it remains

32 SIGMA, Assessment Montenegro 2011, p. 16, http://www.oecd.org/site/sigma/publicationsdocu-
ments/48970665.pdf;

SIGMA, Assessment Montenegro 2012, March 2012, p. 17, http.//www.oecd.org/site/sigma/publica-
tionsdocuments/Montenegro_Assessment_110ct12.pdf.
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to be seen how it will cooperate with other state institutions, particularly given the
complex state structure in Bosnia and Herzegovina. The BORKOR in Bulgaria is also
anew institution and the results of its operation and cooperation with other institutions
are yet to be analysed. As mentioned before, the Montenegrin Administration did not
improve its capacities and expertise, which SIGMA recognised as the reason for
their failure to position themselves with other institutions, which is the case also
in Bulgaria. The Serbian Agency exists for three years and that is relatively short
period of time for a completely new body to impose itself as the coordinator of anti-
corruption initiatives and activities to the institutions that have existed for decades
(Ministry of Justice, police, prosecutor’s office, and the judiciary). Notwithstanding
such aggravating circumstances, the Agency succeeded in imposing itself as the
central institution for the preparation of integrity plans, based on the Memorandum
of Cooperation between the Agency and the Serbian Government, as well as for the
public officials’ assets declarations, thanks to the agreements signed between the
Agency and the State Geodetic Authority, Business Registers Agency, banks, etc.

In addition, the fact that independent anti-corruption bodies still do not live
up to their tasks affects their role in cross-border and international cooperation.
The international community, professional public, the media, and civil society are
unanimous that the performance of the anti-corruption agencies in the region is not at
the expected level, and that these institutions did not succeed in imposing themselves
as the central, umbrella institutions for the coordination of the anti-corruption
action and formulation of the anti-corruption strategies and policy, regardless of the
differences in terms of their autonomy and independence guarantees.

2.6. Main Problems Relating to the Implementation of Regulations

With respect to the problems relating to the implementation of regulations,
in all of the countries in the region, with the exception of Bulgaria, independent
anti-corruption agencies do not have adequate financial or human capacities to be
able to perform all the duties and responsibilities specified by the legal framework
and strategy papers. The economic conditions and the situtaion in the entire region
create a “vicious circle” - for, the budget funds destined for reforms are limited. High
unemployment rate and low GDP leave little room for the governments in the region
to manoeuvre. The salaries in the public sector, however low they may be, constitute
a considerable share of the budget, whilst the IMF requests from governments to cut
down on employment in the public sectors, which is often an obstacle for employing
new and competent professionals in the newly-established institutions, such as the
independent anti-corruption bodies. The problems in implementation of regulations
are also affected by shortcomings in the process of passing of laws and strategic
documents. All the countries in the region adopt regulations without having conducted
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cost assessments, economic impact analysis or investigated the possibilities for them
to be implemented in practice, and often the link between the adoption of regulations/
strategies and budget planning is missing. In Bosnia and Herzegovina and Serbia,
there were considerable delays in the implementation of the law and establishment of
the anti-corruption agencies. In Bosnia and Herzegovina, the statute was adopted in
2009, whilst the director and two deputies were appointed as late as July 2001, and
the Agency is not yet fully operational®?; in practice, this prevented the monitoring of
the implementation of the Action Plan and the Anti-Corruption Strategy, as well as
the control of financing of political parties. In Serbia, the Law on the Anti-Corruption
Agency was adopted in 2008, and the Agency became operational in January 2010.
Within a relatively short time the Agency was able to employ over 70 people and
provide adequate facilities (as early as 2011), and to set up the registers of officials and
their assets. Despite this, a considerable share of competences the Agency is vested
with (control of officials’ assets, controlling the financing of political parties, the
conflict in interest, in particular) mandate an increase in the number of its employees,
so that the Agency could live up to the expectations. In all of the countries, in addition
to criticising the legal framework, the civil sector voices their concerns about the
performance of independent anti-corruption agencies, as the public and the civil
society expected more concrete results. The main problem is that these agencies
have not become generally known and accepted central points for the anti-corruption
action.

In Bosnia and Herzegovina and Serbia, the institutions themselves request
wider investigative powers. The Agencies in both states depend on cooperation
with other state institutions and on the efficiency and speed of response of the law
enforcement institutions. For example, in order for the Anti-Corruption Agency to be
able to control official’s assets (that is, to control whether they file asset declarations
in due time and whether the data therein is complete and accurate), it is necessary for
it to have efficient cooperation with the Ministry of Interior, the Business Registers’
Agency, the Tax Administration, the Cadastre, banks and other institutions, so as to
verify the accuracy of data contained in the asset declarations. In practice, this form
of cooperation and exchange of information has proven to be an obstacle, either due
to unsound databases in other institutions, or due to their unwillingness to exchange
data with a new body. Consequently, the professional public and the representatives
of the Anti-Corruption Agency Board have requested that the Agency’s powers be
extended so that it is not only a typical prevention body, but also an investigative
body. The lack of statutory guarantees for the independence of the institutions in
Montenegro and Bulgaria does not give them adequate opportunity to participate in
the formulation of the anti-corruption policies and prevention of high-level corruption.

33 EU Commission Bosnia and Herzegovina 2012 Progress Report, SWD (2012) 335 final, p. 14.
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3. CONCLUDING REMARKS

Anti-corruption institutions in the region are a new trend, given they have
emerged over the last ten years, as a consequence of the European integration process,
political will and so as to meet the obligations taken when the UN Convention
Against Corruption was ratified and signed. These, relatively novel institutions face
the challenges of political pressure, widely set powers, on the hand and insufficient
capacity (human and financial resources), on the other.

All the institutions in the region have similar preventive powers stipulated by
legal acts (statutes and secondary legislation), an important role in the formulation of
the anti-corruption strategy papers and the oversight of their implementation, raising
awareness on combat against corruption, education and administrative control.

In the countries in which the legal basis for the regulation of independent
anti-corruption institutions is provided by law (Bosnia and Herzegovina, Serbia,
Kosovo, and Macedonia), parliament has an important role in the appointment of
the management, and the agencies report to parliament ( submit the annual report
to parliament). In the countries in which the establishment and operation of anti-
corruption agencies are regulated under bylaws (Montenegro and Bulgaria), the role
of the executive in the appointment of the management, defining work programmes
and priorities, and control is much stronger.

In order to achieve the international standards with regard to the necessary
independence of their specialised anti-corruption bodies, Montenegro and Bulgaria
should consider an option to regulate the organisation, competencies, and operations
of their anti-corruption agencies under a law, as well as legally stipulate the necessary
financial and organisation guarantees, and their operating and decision-making
independence. However, in the course of an assessment of independence guarantees,
it is necessary to analyse and compare the authorities which anti-corruption
institutions of these countries possess. Thus, for example, given that the Montenegrin
Administration for Anti-Corruption Initiative has rather limited competences
for awareness raising, international reporting (GRECO recommendations,
implementation of UN Convention) and implementation of integrity plans, it
undoubtedly does not need a high level of independence which is a must for other
anti-corruption institutions that are in charge of controlling the asset disposal of public
officials, conflict of interest, monitoring of financing of political parties etc. It is also
interesting to note that SIGMA gave a recommendation to Montenegro to strengthen
the existing institutional framework without setting up of a new, fully independent
anti-corruption institution which would have comprehensive competences in the field
of asset disposal, conflict of interest, monitoring of financing of political activities
and lobbying. It was instead recommended to restructure the existing Office for Anti-
Corruption Initiative. The reason for this is the existence of numerous problems with
which countries in transition with weak institutional capacities are faced in the course
of establishment of independent anti-corruption agencies.
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With respect to Bosnia and Herzegovina, based on the initial establishment
problems, there is aneed to consider necessary legal changes relating to the composition
of the Commission for Oversight of Agency Appointments and Operations, which is
responsible for the appointment and removal of Agency Directors, and the need to
guarantee the necessary capacities and financial resources. It is difficult to identify
other potential problems, considering a short period of the implementation of the law
and the operation of the Agency. Furthermore, all the institutions need to find an
adequate way to impose themselves as the centres of excellence, i.e. the central anti-
corruption institutions.

When it comes to the observance of international standards, the analysed
countries can be graded as follows:

Country Grade Reasoning
Bosnia Institution established and regulated by law;
and B
Herzegovina Multidisciplinary body appointing the director comprises only of

the representatives of the legislative power.

Institution established and regulated by secondary legislation;
Montenegro B
No own budged or own staffing table.

Institution established and regulated by law;

Serbia A Multidisciplinary body, comprising representatives of the ex-
ecutive, legislative and judicial power and independent bodies,
appoints the director; Institution has its own budget.

Institution established and regulated by law;

Its work is controlled by the Council, predominantly comprising
representatives of the executive and the legislative powers; the
powers of the Council when it comes to interfering in Agency’s
everyday work are unclear.

Kosovo B

Institution established and regulated by law;

Macedoni A
acedomia A collegiate body, whose members are appointed by the National

Assembly through a public competition.

Institution not regulated by law;

Director appointed by the Government at the proposal of
the Prime minister; its operation controlled by an Advisory
Committee comprising 27 members, predominantly
representatives of the executive (17 ministers).

Bulgaria C
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Notwithstanding the assessment of the legal framework, the majority of spe-
cialised anti-corruption institutions in the region in faced with problems with imple-
mentation of the existing legal framework, which detailed analysis exceeds the scope
of this study. Reports of international organisations (EU, Transparency International,
OECD, SIGMA) point out to the problems with implementation of existing regula-
tions exemplified in the lack of budget resources and especially insufficient number
of employees, such as, for example, the case of anti-corruption institution in Monte-
negro, Macedonia, Bosnia and Herzegovina and Kosovo. For this reason all countries
in the region should work on enhancement of specialised anti-corruption institutions
capacities and especially on securing adequate financial resources which are neces-
sary for effective performance of their duties.
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CONFLICT OF INTEREST

1. INTERNATIONAL STANDARDS

1.1. Introduction

A conflict of interest refers to a conflict between an official’s public duty
and private interests whereby his/her private interest influences or could negatively
influence the discharge of the public function. An actual conflict of interest occurs
when a public official adopts decisions under the influence of private (personal or
group) interests.’ In addition to this classic form of conflict of interest, there is also
an apparent conflict of interest in the circumstances when it appears that a public
official’s private interest could influence negatively the discharge of his/her duties,
even when that is not true. Finally, in the circumstances when a public official has
certain private interests that could cause a conflict of interest in the discharge of the
public function - that is a potential conflict of interest.

Considering that most public officials may find themselves in a situation when
they will have to choose between their public and private interest, there is a need to
adopt guidelines and standards that would be binding and respected. Complying with
the rules on the prevention and resolution of conflict of interest enables public officials

! Research Assistant, Institute of Comparative Law, Belgrade.
2 Research Assistant, Institute of Comparative Law, Belgrade.

3 Cf. SIGMA/OECD, Conflict of Interest Policies and Practices in Nine EU Member States: A Com-
parative Review, SIGMA Paper No.36, June 2007; OECD, Managing Conflict of Interest in the Public
Sector: OECD Guidelines for Managing Conflict of Interest in the Public Service, Paris, OECD, 2003;
A. Toolkit, Managing Conflict of Interest in the Public Sector, Paris, OECD, 2005; Transparentnost St-
bija, Sukob javnih i privatnih intersa i slobodan pristup informacijama, Transparentnost Srbija, 2003;
O. Faruk, Academic research report on conflict of interest, GenCkaya, May 2009; C. Demmke at al,
Regulating Conflicts of Interest for Public Officials in the European Union, European Institute of Pub-
lic Administration, 2007; K. Kernaghan, JW. Langford, The Responsible Public Servant, New York:
The Institute for Research on Public Policy, 1990; Ombudsman of Victoria, Newsletter Autumn 2008,
http://www.ombudsman.vic.gov.au/resources/documents/Autumn_2008_newsletter.pdf
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to discharge their functions in a professional manner and in the public interest, which
is their duty.

The main international legal acts that govern this area include: The Council
of Europe Resolution on the Twenty Guiding Principles for the Fight Against
Corruption?, and particularly the principles No. 1, 3, 7, 10 and 20; The Council of
Europe Recommendation of the Committee of Ministers to Member States on Codes
of Conduct for Public Officials;® United Nations Convention Against Corruption,
particularly Articles 5, 7, 8, 48;% OECD Convention on Combating Bribery of
Foreign Public Officials in International Business Transactions;’ United Nations
Code of Conduct for Civil Servants;® Stability Pact Anti-Corruption Initiative for
South Eastern Europe.’

1.2. Sources of International Law

1.2.1. United Nations

The UN Convention against Corruption (UNCAC) was adopted by the
General Assembly of the United Nations on 31 October 2003 and entered into force
on 14 December 2005. The Convention was signed by 140 states up to now. Pursuant
to the Convention, each State Party shall, in accordance with the fundamental
principles of its domestic law, endeavor to adopt, maintain and strengthen systems that
promote transparency and prevent conflicts of interest. The parties to the Convention
are also required to introduce measures and systems on the basis of which public
officials have to give statements about their supplemental activities, employment,
investments, assets and substantial gifts or benefits, that could lead to a conflict of
interest with respect to their service in the public office. After ratification process in

4 The Council of Europe Resolution on the Twenty Guiding Principles for the Fight against Corrup-
tion, No. 97/24.

3 The Council of Europe Recommendation of the Committee of Ministers to Member States on ~’Codes
of Conduct for Public Officials”, No. 200/1.

6 The Republic of Serbia, Croatia, Bosnia and Herzegovina, Montenegro and Bulgaria are the signa-
tories of this Convention. UN Convention against Corruption, General Assembly Resolution 55/61, 4
December 2000.

7 OECD Convention on Combating Bribery of Foreign Public Officials in International Business
Transactions, 21 November 1997.

8 United Nations Code of Conduct for Civil Servants, available at http://www.un.org/en/ethics/pdf/
StandConlIntCivSE.pdf, 21 December 2012.

9 Stabilty Pact Anti-Corruption Initiative for South Eastern Europe, available at http://www.iaaca.org/
AntiCorruptionAuthorities/ByInternationalOrganizations/NonGovernmentalOrganization/201202/
120120215 805503.shtml, 22 December 2012.
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an individual country, the Convention becomes part of a national law and its position
in legal sources’ hierarchy depends on a national constitutional order. In accordance
with Article 63(7) of UNCAC, “the Conference shall establish, if it deems necessary,
any appropriate mechanism or body to assist in the effective implementation of the
Convention”.

UN Convention Against Corruption

Article 7, Para. 4: Each State Party shall, in accordance with the fundamental principles
of its domestic law, endeavor to adopt, maintain and strengthen systems that promote
transparency and prevent conflict of interest.

Article 8, Para 5: Each State Party shall endeavor, where appropriate and in accordance
with the fundamental principles of its domestic law, to establish measures and systems
requiring public officials to make declarations to appropriate authorities regarding, inter
alia, their outside activities, employment, investments, assets and substantial gifts or
benefits from which a conflict of interest may result with respect to their functions as
public officials.

InNovember 2009, the CoSP adopted the Resolution 3/1 on the Implementation
Review Mechanism (IRM), with aim to assist countries to meet the objectives of
UNCAC through a peer review process. Under the IRM mechanism each state party
is reviewed by two other states parties, with the active involvement of the state party
under review. The review of each state is based on the responses of each state to the
IT-based comprehensive self-assessment checklist. States parties under review are
encouraged to conduct broad consultations including all relevant stakeholders when
preparing their responses. A country review report is prepared and agreed to by the
country under review and may be made public.

Each review phase is composed of two review cycles of five years. The
first review cycle covers chapters III (criminalization and law enforcement) and IV
(international cooperation) of UNCAC. The second review cycle, which will start in
2015, covers chapters II (preventive measures) and V (asset recovery), which includes
issues of conflict of interest.

1.2.2. Council of Europe

The key Council of Europe legal acts that refer to the conflict of interest
are the Code of Conduct for Public Officials that was adopted by the Committee of
Ministers of the Council of Europe on 11th of May 2000, and the Resolution (97) 24
on Twenty Guiding Principles for the Fights Against Corruption, which were adopted
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by the Committee of Ministers on 6th November 1997. Both acts are applicable to all
members of Council of Europe and do not represent hard law, but part of soft law of
a Council of Europe member state.

The Code of Conduct for Public Officials contains recommendations on codes
of conduct for public officials, and includes, in the appendix, a Model Code of Conduct
for Public Officials. The Model Code of Conduct provides suggestions on how to deal
with real conflict of interest situations frequently confronting public officials, such as
obtaining gifts, use of public resources, dealing with former public officials, etc. The
recommendation of the Committee of Ministers makes clear that the recommended
adoption of codes of conduct for public officials should be subject to national law and
to national principles of public administration. Recommending that such codes should
be based on the appended model code of conduct, the recommendation also makes
clear that the model should be adapted to meet the circumstances of the particular
public service.

Resolution on Twenty Guiding Principles of the Fight Against Corruption
represent key general principles that Council of Europe member states should respect
in order to effectively combat corruption. The issue of conflict of interest is dealt with
within principles No. 9 and No. 10 of this Resolution.

GRECO is responsible for following up on the implementation of both the
Code of Conduct of Public Officials and the Resolution on Twenty Guiding Principles
for the Fight Against Corruption in all South and East European countries. Up to now,
GRECO carried out four rounds of evaluations on all corruption related issues. Issues
related to the conflict of interest were evaluated in the second and fourth evaluation.
The second evaluation process has been completed and published on the Greco
website while the fourth evaluation is still under way.

1.2.3. OECD

The Revised Recommendation (The Guidelines for Managing Conflict
of Interest in the Public Service) adopted by the OECD Council on 23 May 1997
invites member countries to “take effective measures to deter, prevent and combat”
international bribery in a number of areas. In particular, it elaborates commitments
in the fields of: criminalization of bribery of foreign public officials; accounting,
banking, financial and other provisions, to ensure that adequate records are kept
and made available for inspection and investigation; and public subsides, license,
government procurement contracts or other public advantage that could be denied
as sanctions for bribery in appropriate cases. Although the countries analyzed in this
Report are not OECD members, this Recommendation also refers to them. The reason
for this is the fact that all respective countries have adopted the Stability Pact Anti-
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Corruption Initiative, by which they have committed to apply the OECD Conflict of
Interest Recommendation, as will be discussed in more depth in the following section.
These recommendations do not constitute hard-law of the OECD and Anti-Corruption
Initiative member states, but could be subject of review of the organisations which
are responsible for monitoring of their implementation.

1.2.4. Stability Pact - Regional Anti-Corruption Initiative

The Stability Pact Anti-Corruption Initiative (SPAI) is a product of the
Stability Pact for South Eastern Europe.!® The SPAI aims to assist South-East
European countries to lay the foundations for a sustained fight against corruption. In a
Meeting in Sarajevo on 16 February 2000, the Pact’s member countries — including
the 15 EU States, nine South-East European countries and the international donor
community, formally endorsed the Initiative. Seven countries of South Eastern Europe
decided to comply with the Initiative’s requirements: Albania, Bulgaria, Bosnia and
Herzegovina, Croatia, Federal Republic of Yugoslavia (Serbia and Montenegro),
FYROM and Romania. By co-coordinating efforts of the international community
and promoting regional cooperation through a dialogue based on a strong monitoring
mechanism, the SPAI aims to accelerate building the right institutions and adopting
sound practices.

In line with the transformation of the Stability Pact into Regional cooperation
Council (RCC) and through a decision of the SEE countries, the Anticorruption
Initiative of the Stability Pact (SPAI), has been renamed in October 2007 to the
Regional Anticorruption Initiative (RAI). A Steering Group of the RAI' systematically
monitors the adherence by participating countries to the commitments they have
made under the Initiative, but no concrete individual monitoring mechanisms have
yet been carried out.

10 Stability Pact for South Eastern Europe was signed on the 10 of June 1999 in order to bring lasting
peace, prosperity and stability for South Eastern Europe. It represented a form of regional cooperation
through which the EU Member States, the European Commission, the countries of the region, Russia,
the US, Canada, Japan, and various financial institutions and international organizations participated
in reinforcing peace and stability in the region. Albania, Bosnia-Herzegovina, Bulgaria, Croatia, Mon-
tenegro, Romania, Serbia The Former Yugoslav Republic of Macedonia and Moldova are member
partners of this Pact.

1 The Steering Group is the decision-making body of the Regional Anti-corruption Initiative. It is
composed by representatives of Albania, Bosnia and Herzegovina, Bulgaria, Croatia, Montenegro,
Romania, the former Yugoslav Republic of Macedonia and Serbia, as well as an additional country
as observer (Kosovo).
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1.3. Content of standards

1.3.1. Identifying and Declaring Circumstances that May Raise a Conflict of
Interest

Due to the nature of the public officials’ engagement, there is a need to specify
rules that would obligate them to report any circumstance that could potentially result
in a conflict of interest. Declaring potential causes of a conflict of interest demonstrates
a willingness to avoid problem situations.

In declaring conflict of interest, a difference is made between a declaration of
public officials’ assets and income and a declaration of potential conflict of interest.
Declaration of assets and income is normally submitted at the time of assuming office,
and is subsequently periodically resubmitted, while the declaration of circumstances
that could raise a conflict of interest is submitted on an ad hoc basis.

Declaration of personal assets needs to indicate the information about real-
estate, shares, business interests and partnerships, directorships, other investments,
assets in safekeeping, gifts, and sponsored overseas visits. Such a declaration should
have a key role in the control and prevention of conflicts of interest of the centrally
and locally elected public officials, including members of the national and local
parliaments. With respect to other public officials, the recommendation is to make
asset declaration mandatory for senior civil servants and for civil servants in specific
sectors, which are more prone to conflicts of interest.'?

An interesting issue, which is a part of the issue of the public officials’ asset
declaration, relates to private company ownership. Public officials cannot be owners
of the private companies on whose operations they decide in the course of their public
office or which enter in contracts with the state, as such circumstances would present
an ideal environment for a conflict of public and private interest. While owning a small
stake or shares in large companies could be tolerated, all cases must be examined on
individual basis before it can be concluded that there is no conflict of interest.

Declaration of public officials’ personal income is not necessary, but it can
contribute to the control of public officials and elected political officials. Obligating all
public officials to declare their income would imply excessive costs, and consequently
the recommendation is to limit this obligation to senior public officials. In addition to
the declaration of personal assets, some countries require also declarations of public
officials’ core family assets.

Submitting a declaration of potential conflict of interest ensures transparency
with the objective to discover situations of conflict of interest and disqualify those
public officials from the decision-making process. Depending on the legal system,
the control of interests may be internal, and therefore does not require public

12 SIGMA, Conffict-of-Interest Policies and Practice in Nine EU Member States: A Comparative Re-
view, SIGMA Paper No. 36, SIGMA/OECD, 2007.
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disclosure of specific information, while in other systems, the practice is to disclose
declarations, which would be made available to the public. In these situations, one
has to differentiate also between different categories of public officials. Thus, public
officials performing functions of the highest national interest would be obligated to
disclose and declare any potential private interest that could raise a conflict of interest.

International Code of Conduct for Public Officials
Article 2

Public officials shall not use their official authority for the improper advancement of
their own or their family’s personal or financial interest. They shall not engage in any
transaction, acquire any position or function or have any financial, commercial or other
comparable interest that is incompatible with their office.

Public officials, to the extent required by their position, shall, in accordance with laws,
declare business, commercial, financial and other interests or activities undertaken for
financial gain that may raise a possible conflict of interest. In situations when a conflict
of interest has occurred, the public official shall comply with the measures established to
reduce or eliminate such conflict of interest.

1.3.2. Concurrent Additional Employment and Engagements

Public officials cannot be concurrently additionally employed on free lance
terms in appointments that are outside their function if such activities could result in
an actual, potential or apparent conflict of interest. The declarations that are submitted
for the most part at the time of assuming public office need to indicate all additional
appointments, while if such situation occurs during the term in public office, it
has to be reported to the superior official or the competent state authorities. While
additional appointment of public officials is not by itself illegal, the compatibility of
the public function and additional employment has to be decided by the competent
state authority.!® For these reasons, it needs to be specified in detail under which
conditions additional employment is allowed, who decides about it, and which
officials can enter in such employment, while retaining their public office. If they
recognize the existence of a conflict of interest, the competent authorities may request
that the additional appointments on free-lance basis are terminated.

13 All OECD countries have restrictions on additional employment of political appointees, including
members of government, civil servants, and (judges), Spain, Germany, and Poland have made these
conditions even more stringent.
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1.3.3. Formal Decision-Making and Advisory Policy
(Including Contract Awards)

Public officials must demonstrate objectivity and impartiality in the course
of discharge of their functions, which may include contract negotiations, preparation
or execution; decision-making on cash benefits or fines, and similar duties and
responsibilities. Consequently, in deciding on individual cases, decisions must be
adopted exclusively in accordance with law, irrespective of the person’s religious,
party and political, or ethnic membership or the satisfaction of personal affinities.
Furthermore, it is prohibited to put family members, friends, other closely associated
persons or legal entities in a privileged position or to grant them access to benefits.
In addition, it is prohibited to offer special assistance to persons or legal entities
already doing business with the government without the knowledge or approval of
the superiors.

A conflict of interest is often raised in a situation when a public official, acting
as the authorized person, awards contracts to individuals, as in such situations there
is a possibility of giving privileges to legal entities or persons with whom the public
official has a special, friendly or business relationship. Public officials should not
award contracts on behalf of the state if they stand as interested parties (including
also the situations when contracts are awarded to companies whose owners or co-
owners are their family members or friends).

1.3.4. Gifts and Privileges

Gifts, privileges and other benefits received by public officials do not
necessarily present a conflict of interest. A conflict of interest will not occur if the gifts
and other benefits are infrequent and of minimum value; if they originate from the
activities that relate to the performance of the civil servant’s duty; if they are a part of
regular protocol, courtesy,'* or hospitality; or if they do not impair or compromise the
civil servant’s or public official’s integrity. On the other side, all gifts given as a token
of appreciation (and which were, in fact, not asked for) for an activity performed by
a public official, which falls under his/her job description; as well as gifts that cannot
be presented transparently to the public, and all other gifts and benefits that may raise
suspicion about the public officials’ independence should be prohibited. Official gifts
made to members of government or public officials should be considered as a part of
the state ownership.

Public officials must not request gifts, economic gain or other privileges from
any person, group or a private sector organisation cooperating with the government.

14 For example, such gifts could include ball-point pens or pins.
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The only exemption from this rule relates to fundraising for the activities officially
supported by the state.

1.3.5. Restriction and Control of Benefits After Cessation of Public Office and
Engagement in Nongovernmental Organisations

The fact that a person is a former public official should not limit his/her
opportunities for new employment. However, in the course of job hunting, former
public officials should try to avoid any possibility that may raise a conflict of interest
between their new job and their previous responsibilities.

For a certain period of time after the cessation of his/her employment with
a state authority, a former public official is expected not to accept an appointment
to the board of directors of any legal entity with which he/she formally cooperated
to a significant extent in the period of one year before leaving public office or any
employment in such legal entity. Furthermore, former public officials should not
represent or deputise persons before organisations with which they formally cooperated
to a significant extent in the period of one year or even a little longer before leaving
public office, nor should they advise their clients disclosing information that is not
available to public about the programmes or policy of the aforementioned bodies and
organisations.

1.3.6. Setting Clear Rules on What is Expected from Public Officials
in Case of Conflict of Interest

A public official needs to accept the responsibility if it is found that he/she has
a private interest. The options for the resolution of conflict of interest may include one
or more different methods: divestment or cessation of private interest; limiting access
to specific information in the disputed field; reallocation of duties and responsibilities;
transfer of the disputed interest to a trustee; cessation of employment, i.e. resignation
in case of officals.

In cases when there is a low probability that a specific conflict of intrest
would frequently reoccur, the public official may retain his/her public office under
the condition that he/she withdraws from decision-making in all cases which could
raise such conflict of interest.

With respect to public officials, they can be required to terminate the disputed
relationship if they wished to retain their position. However, if the conflict of interest
cannot be resolved in any other way, the official should be required to resign.
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1.3.7. Efficient Enforcement of the Conflict of Interest Policy

In addition to specifying the principles underlying the conflict of interest
policy, the state needs to develop adequate mechanisms that would ensure that those
principles are adhered to in practice. Two elements are crucial for bringing the agreed
policies to life: the existence of the organisational system to enable detection of policy
breaches and adequate sanctions.

Resolution of conflicts of interest requires the existence of independent bodies,
organisations with competent personnel able to detect and establish the existence of
conflicts of interest. That is why it is necessary to ensure the cooperation between the
administration and internal supervision, as well as external supervisory institutions.
This refers primarily to independent auditors and the ombudsman. The existence of a
procedure enabling reporting and consideration of potential breaches of the conflict
of interest policy would contribute significantly to addressing the issue of conflicts
of interest."

In case a breach of the conflict of interest policy is established, a developed
system of adequate sanctions needs to be in place, which would be applied without
any exception. Non-compliance with the conflict of interest policy should be regarded
as a disciplinary matter. Less serious forms of such breaches may result in a simple
registration of the disputed interest in the relevant registry. Refusal to resolve a conflict
between the public and private interests can also be acknowledged, which could in
turn undermine the public official’s future advancement and the career prospects.

Alternative measures could be developed to provide effective complementary
forms of redress for breaches of conflict of interest policy, and can be effective in
dissuading those who would seek to benefit from such breaches. Such measures
could include, for example, retroactive cancellation of affected decisions and
tainted contracts adopted, i.e. closed by the public official, and disqualification of
the beneficiaries, both individuals and corporations and associations, from the future
processes. '¢

15 The rules for this type of procedure must cover also the issue of the protection from retaliation for
the whistle-blowers who reported the irregularities in the public official’s activities, as well as the issue
of the elimination of possibilities for the abuse of the procedure.

16 Such exclusion measures may operate for a given period of time or for certain types of activities.
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2. CONFLICT OF INTEREST - COMPARATIVE LEGAL ANALYSIS
2.1. Obligation to Declare Assets

2.1.1. Persons Obligated to Declare Assets

The regulations in Serbia, Montenegro, Kosovo, Macedonia, Croatia, Bosnia
and Herzegovina, and Bulgaria stipulate the obligation of public officials to declare
their assets and their family members’ assets to different competent authorities. In the
Republic of Serbia, public officials'” submit declarations of their assets and income,
as well as the assets of their spouses, common law partners, and minor children to
the Anti-Corruption Agency."® In Montenegro, public officials submit declarations
of their assets and income, as well as the assets and income of their spouses and
children to the Commission for the Prevention of Conflict of Interest.’ In Kosovo,
senior public officials submit declarations of their and their family, parents, adoptive
parents, spouses, and minor children’s assets to the Anti-Corruption Agency.*® Public
officials in Macedonia submit declarations of their assets and the assets of their
spouses, children, parents, siblings, stepchildren to the State Commission and the
Public Revenue Administration.?! Croatian public officials submit declarations of their
assets, the assets of their spouses or common law partners, and minor children to the
Conflict of Interest Commission.?? In Bosnia and Herzegovina, public officials submit
declarations of their assets and the assets of their dependent household members to

17 The following public officials are exempt from the obligation to declare assets: members of parlia-
ment, i.e. members of management or supervisory board in public companies, institutions and other
organizations founded by the municipality or the city, as well as members of management or supervi-
sory board in public companies, institutions and other organizations founded by the Republic, Autono-
mous Province or the City of Belgrade, unless they receive remuneration for their membership, and
unless they are explicitly required to do so by the Anti-Corruption Agency.

18 Article 44 of the Law on Anti-Corruption Agency of the Republic of Serbia (Zakon o Agenciji za
borbu protiv korupcije Republike Srbije).

19 Article 19 of the Law on the Prevention of Conflict of Interest of Montenegro (Zakon o sprjecavanju
sukoba interesa Crne Gore).

20 Article 40 of the Kosovo Law on Suppression of Corruption, and Articles 5 and 6 of the Kosovo
Law on Declaration, Origins and Control of Senior Public Officials’ Assets and Control of Gifts For
All Public Officials.

21 Article 33 of the Law on the Prevention of Corruption of the Republic of Macedonia. Along with
their assets declarations, public officials are obligated to sign a statement allowing access to all their
accounts in the national and foreign banking systems, which has to be verified by a notary public.

22 Article 8 of the Law on the Prevention of Conflict of Interest of the Republic of Croatia (Zakon o
sprjecavanju sukoba interesa Republike Hrvatske).
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the Central Election Commission of Bosnia and Herzegovina.? In Bulgaria, public
officials are obligated to declare their assets, income, and expenditures in the country
and abroad to the National Audit Office.” The declaration must also indicate all the
above information for their spouses and minor children, unless they are divorced,
separated or do not live in the same household.?

In most of the countries, the obligation to declare assets applies only to high-
ranking public officials and not to all holders of public office. High-ranking public
officials are elected either through direct elections (e.g. members of parliament) or by
a representative body (e.g. members of government, independent regulatory bodies,
etc.), the President of the Republic (e.g. ambassadors) or persons appointed by the
government (e.g. assistant ministers, secretaries of ministries, heads of administrative
authorities) and the local self-government representative bodies. The exceptions are
Bosnia and Herzegovina and Bulgaria, which in addition to high-ranking public
officials require all other holders of public office to declare assets. Thus, Article 16,
Para. 2, of the Bosnia and Herzegovina Law on Civil Servants (Zakon o drzavnim
sluZzbenicima Bosne i Hercegovine) stipulates the obligation of all public officials
to declare their assets, without specifying the information that must be indicated in
assets declarations.?® Similarly, Article 29 of the Bulgarian Law on Civil Service
stipulates the obligation of all public officials to declare their financial status to their
employer before taking public office, and every subsequent year.

The list of relatives of the public officials subject to the obligation to declare
their assets is in accordance with the envisaged international standards. However, it
must be borne in mind that family relations in the Balkans are quite strong, and that
family members, whether it be close family or more distant relatives, are more closely
connected than the case is, for instance, in Germany or Norway. It would therefore be
prudent to consider expanding the list of relatives subject to the obligation to declare
their assets. One possible solution would be to have such extension cover all relatives
that are otherwise covered by the rules on recusal of a judge in civil or criminal
proceedings.”’ For instance, pursuant to the Criminal Procedure Code and the Civil
Litigation Procedure Law of the Republic of Serbia, a judge must be recused if a
party to the proceedings, the party’s statutory representative or legal representative

23 Article 16 of the Law on Conflict of Interest in the Bosnia and Herzegovina Government Institutions
(Zakon o sukob interesa u instituciji vlasti BiH). For the procedure before the Commission se Article
18 and onwards.

24 Article 3 of the Bulgarian Law on Public Disclosure of Financial Interests of High-Ranking Public
Officials.

25 Article 4, Para. 5, of the Bulgarian Law on Public Disclosure of Financial Interests of High-Ranking
Public Officials.

26 Before taking office, the public official shall disclose all information relating to assets at the dis-
posal of the public official or his/her core family members, as well as to the activities and functions
performed by the public official and his/her core family members.

27 Legislations of Serbia, Montenegro and Croatia are used as reference.
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are the judges’ blood relative in a straight line regardless of the degree of kinship, in
a lateral line up to the fourth degree of kinship, or is the judge’s spouse, common law
partner, or in-law relative up to the second degree of kinship, regardless of whether
the marriage is terminated or not. Furthermore, a judge will be recused if he is a
guardian, adoptive parent or the adoptee of a party, the party’s statutory representative
or legal representative or if the judge and the party, the party’s statutory representative
or legal representative share a common household.?® The provisions of the Croatian
Civil Litigation Procedure Act and the Montenegrin Criminal Procedure Law are
almost identical.® However, if such a wide list of relatives subject to the obligation
to declare assets were to be accepted, it could considerably burden the existing, often
insufficient capacities of the institutions competent for collecting and verifying asset
declarations. Consequently, a compromise solution should be considered - the list
of relatives subject to the obligation to declare assets should be expanded without
jeopardizing the process of collecting and verifying asset declarations. A good
example for the countries in the region are the solutions in Macedonian regulations,
requiring the declaration of assets not only from spouses/common law partners and
children, but also from parents and siblings; this solution can be considered most
appropriate for all the countries in the region.

2.1.2. Information Indicated in Assets Declarations and Timeline for
Submission of Declarations

The information that must be indicated in an assets declaration is almost
identical in all of the countries,*® and includes the following information: ownership
rights relating to real assets, movable assets (the value of movable assets that have
to be declared varies depending on the country®' ), ownership stakes in commercial
companies®, securities, deposits in accounts with banks, savings institutions, and other
depository institutions, and all extended loans, debts, assumed guarantees, as well as
the annual income (i.e. taxable income). The regulations in the other countries require

28 Article 67 paras 3, 4 of the Civil Litigation Procedure Act of the Republic of Serbia and Article 37,
paras 2 and 3 of the Criminal Procedure Code of the Republic of Serbia.

29 Article 71, paras 3 and 4 of the Croatian Civil Litigation Procedure Act and Article 38, paras 2 and
3 of the Montenegrin Criminal Procedure Act.

30 Article 20 of the Montenegrin Law on the Prevention of Conflict of Interest, Article 5 of the Kosovo
Law on Suppression of Corruption, and Articles 5 and 6 of the Kosovo Law on Declaration, Origins
and Control of Senior Public Officials’ Assets and Control of Gifts For All Public Officials, Article 46
of the Serbian Law on Anti-Corruption Agency.

31 In Montenegro, movable assets subject to statutory registration, e.g. aircrafts, have to be declared;
In Serbia and Croatia, high-value movable assets, and in Kosovo, movable assets whose value exceeds
5,000 Euros, in Bulgaria motor vehicles, floating vessels, and aircrafts.

32 Bosnia and Herzegovina and Macedonian regulations do not require this information in assets dec-
larations.
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some additional information to be indicated in the declarations. Thus, for example, in
Montenegro and in Serbia, rights deriving from copyright, patent, and similar rights,
income sources and income from scientific, teaching, sport, and cultural activities,
membership in management or supervisory boards in public companies, and other
legal entities must be declared. Serbia requires also entitlement to use an apartment
for official purposes, and income from other public appointments, functions, and
activities, which are in accordance with law, to be declared.

It is interesting to note that, in accordance with the envisaged provisions, only
the Macedonian legislature does not define high-value assets,** while, on the other
hand, it regulates in detail the obligation of high-ranking public officials to declare
any changes relating to their or their family members’ assets. A change in assets
means: building a house or other buildings, acquiring real-estate, securities, motor
vehicles or other movables whose value exceeds the amount of twenty average wages
(the average wage is calculated based on the average wage in the republic for the past
three months). In addition to the specified information, a declaration must indicate
also the origin of the declared assets.**

In Bulgaria, high-ranking public officials are obligated to declare their
income received in the previous year from other activities, which dose not constitute
remuneration for holding a public office in a public authority, and which exceeds
1,025 Euros. Furthermore, all cash expenditures for high-ranking public officials,
their spouses, and minor children, which were not covered personally by the above
persons or institutions that employ them, and which were intended for financing of
the costs of education or travel abroad, must be declared.*

High-ranking public officials are obligated to submit their assets declaration
before taking office, after termination of or removal from office, in case of any
significant changes relating to the composition of assets,* as well as in some other

33 Article 33, Para. 1, of the Macedonian Law on the Prevention of Corruption.
See http://dksk.org.mk/en/images/stories/PDF/assets _declaration.pdf, 23.10.2012.

34 In Macedonia, money transfer documents and trails are attached to the declaration, and submitted
to the State Commission and the Public Revenue Office, which is different from the provision relat-
ing to the assets declarations submitted to the Commission. In Bosnia and Herzegovina, this issue is
regulated in Article 15, Para. 7, of the Law on Elections (Zakon o izborima).

35 Article 3, Para. 2, of the Bulgarian Law on Public Disclosure of Financial Interests of High-Ranking
Public Officials.

36 Articles 7, 8 9, and 10 of the Kosovo Law on Suppression of Corruption, and Articles 5 and 6 of
the Kosovo Law on Declaration, Origins and Control of Senior Public Officials’ Assets and Control
of Gifts For All Public Officials; for Montenegro, Article 19 of the Montenegrin Law on the Preven-
tion of Conflict of Interest, as well as Articles 13, 14 of the Rule of Procedure before the Commission
for the Prevention of Conflict of Interest (Pravilo o postupku pred Komisijom za sprecavanje sukoba
interesa); for the Republic of Serbia, Article 12 of the Law on the Prevention of Conflict of Interest in
Discharge of Public Office (Zakon o sprecavanju sukoba interesa u vrSenju javne funkcije), Article 8
of the Law on the Prevention of Conflict of Interest of the Republic of Croatia, Article 33 of the Mace-
donian Law on the Prevention of Corruption, Article 12 of the Law on Conflict of Interest in Bosnia
and Herzegovina Government Institutions, Article 4 of the Bulgarian Law on Public Disclosure of
Financial Interests of High-Ranking Public Officials.
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situations specified by law. The regulations of Montenegro, Bosnia and Herzegovina,
and Kosovo require that the assets declaration is submitted annually. In Kosovo, the
declaration must be submitted also additionally, if the Anti-Corruption Agency so
requests. The Croatian Law requires the submission of the declaration every four
years if the official is re-elected; the Serbian Law requires that the assets declaration is
submitted also two years after the termination of office in case of considerable changes
relating to assets that occurred during the term of office, while the Montenegrin Law
on the Prevention of Conflict of Interest stipulates the obligation to submit the assets
declaration also for the year after termination of the public office.

2.1.3. Control of the Contents of Assets Declarations:
Competent Institutions and Sanctions

In all of the countries, the competent institutions that receive assets declarations
are responsible also for the control of their contents,’” and in all cases they have the
right to request additional evidence relating to the declared assets.*® Also, as a rule,
the institutions responsible for the prevention of conflict of interest may contact the
public authorities in which the official performs his/her office, as well as banks, and
other financial institutions.*

All submitted assets declarations are available on the web sites of the
institutions that maintain the public officials’ assets registries.

The regulations of the analysed countries stipulate different sanctions for
public officials who fail to declare or who misdeclare their assets, the most common
sanction being a fine imposed in the misdemeanour procedure. Thus, for example,
the Kosovo Law on Declaration, Origins and Control of Senior Public Officials’
Assets and Control of Gifts for All Public Officials stipulates a range of fines for all

37 Article 8, Para. 3, of the Croatian Law on the Conflict of Interest, Article 48 of the Serbian Law on
Anti-Corruption Agency, Article 28 of the Montenegrin Law on the Prevention of Conflict of Interest,
Article 14 of the Kosovo Law on Suppression of Corruption, and Articles 5 and 6 of the Kosovo Law
on Declaration, Origins and Control of Senior Public Officials’ Assets and Control of Gifts For All
Public Officials, Article 5 of the Bulgarian Law on Public Disclosure of Financial Interests of High-
Ranking Public Officials.

38 In accordance with Article 3, Para. 3, of the Kosovo Law on Suppression of Corruption, and Articles
5 and 6 of the Kosovo Law on Declaration, Origins and Control of Senior Public Officials’ Assets and
Control of Gifts For All Public Officials, any person may submit to the Agency in writing information
relating to the declared assets, for the purposes of establishing the truthfulness of the declaration.

39 Article 8, Para. 13, of the Croatian Law on the Conflict of Interest, Article 48 of the Serbian Law on
Anti-Corruption Agency, Article 29 of the Montenegrin Law on the Prevention of Conflict of Interest,
Article 16 of the Kosovo Law on Declaration, Origins and Control of Senior Public Officials’ Assets
and Control of Gifts For All Public Officials, Article 7, Para. 2, of the Bulgarian Law on Public Dis-
closure of Financial Interests of High-Ranking Public Officials.
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public officials who fail to fulfil their obligation to declare assets.*” In addition to
fines, it is possible to impose a protective measure of disqualification from holding
office for a maximum term of one year.*! The misdemeanour procedures are initiated
by the Agency. In case a failure to fulfil a prescribed obligation comprises also a
criminal offence, the Agency files also criminal charges.* The Montenegrin Law on
the Prevention of Conflict of Interest also stipulates fines in case a public official fails
to declare his/her assets deriving from scientific, teaching, cultural or sports activity,
or copyrights, patents or similar rights,* or if he/she fails to submit the declaration
to the Commission (or submits it including misrepresented data). If the Commission,
at any stage of the procedure, has a reason to believe that a public official may
have committed a criminal offence, it shall file criminal charges to the competent
authorities.* The issue of non-declaration of public officials’ assets in Macedonia®
is sanctioned with fines as well. A similar situation is also present in Bosnia and
Herzegovina, where Article 19, Para. 10, of the Law on Elections stipulate fines for all
members and delegates of the Bosnia and Herzegovina Parliamentary Assembly and
members of the Bosnia and Herzegovina Presidency who fail to declare their assets.
State officials in Bosnia and Herzegovina will also be imposed a fine for a failure to
submit a declaration of their financial status. In Bulgaria, a public official who fails
to submit the declaration within the statutory timeline, or repeats that offence will
also be imposed a fine. In case no declaration is submitted or in case a public official
shows no intent to cooperate in that matter, the National Audit Office is obligated to
inform the National Tax Agency and the State Agency for National Security thereof.

In the Republic of Croatia, in case a public official fails to submit or
submits an incomplete assets declaration, the Commission is obligated to issue a
written order ordering him/her to fulfil that obligation, before they can apply more
serious sanctions. If the public official fails to comply with the written order, the
Commission can initiate the procedure against the public official and impose the
sanction of the cessation of payment of a portion of his/her net monthly salary or
a public disclosure of the Commission’s decision.*® More severe sanctions will be
imposed if a public official fails to submit the declaration, or provides untruthful or

40 Article 17, Para. 1, Items. 1, 2, 3, 4, 5 of the of the Kosovo Law on Suppression of Corruption, and
Articles 5 and 6 of the Kosovo Law on Declaration, Origins and Control of Senior Public Officials’
Assets and Control of Gifts For All Public Officials.

41 Article 17, Para. 4 of the Kosovo Law on Suppression of Corruption, and Articles 5 and 6 of the
Kosovo Law on Declaration, Origins and Control of Senior Public Officials’ Assets and Control of
Gifts For All Public.

42 Article 17, Para. 5, 4, of the Kosovo Law on Suppression of Corruption, and Articles 5 and 6 of the
Kosovo Law on Declaration, Origins and Control of Senior Public Officials’ Assets and Control of
Gifts For All Public Officials.

43 Article 49, Paras. 1 and 8, of the Montenegrin Law on the Prevention of Conflict of Interest.
44 Article 38 of the Montenegrin Law on the Prevention of Conflict of Interest.

45 Article 63 of the Macedonian Law on the Prevention of Corruption.

46 Article 42 of the Croatian Law on the Conflict of Interest.
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incomplete information in the declaration in an attempt to hide the real situation, even
after he/she has been imposed a sanction. In that case, the Commission may issue a
proposal for removal from office, which is submitted without any delay to the public
authority that appointed the public official,*’ or may file criminal charges if such non-
declaration includes elements of a criminal oftence.

The most severe sanctions for no-declaration of assets are stipulated by the
Serbian Law on Anti-Corruption Agency, which specifies that a public official who
fails to declare assets or who misdeclares assets will be punished by imprisonment for
a term of six months to five years. As a consequence of such conviction, the public
official will have his/her public office terminated, and he/she will be disqualified
from public office for a period of ten years from the validity of the judgement.*® Fines
are imposed only in the event of delayed submission of assets declarations, i.e. when
the public official declares assets on his/her own after the expiry of the timelines
specified in the Law.

2.2. Ownership Stakes in Commercial Companies

During their term in office, the public officials who have ownership stakes
in commercial companies are obligated to transfer their controlling rights to other
persons. A public official is obligated to transfer his/her controlling rights to a person
who is not associated to him/her, and who will exercise such controlling rights
in his’/her own name, and on behalf of the public official. Such persons to whom
the controlling rights have been transferred are known as the ‘“associated”, i.e.
“confidential” persons.* In Serbia, exceptionally, a public official may transfer his/her
controlling rights to other natural or legal person that is a founder, i.e. member or the

47 The public authority may remove the official from office, whereby it is obligated to notify the Com-
mission, or may reject such proposal, providing the reasons for such decision. In the same event of
official’s conduct, the Commission may issue the official a request for resignation, which is published
in the Official Gazette (Narodne novine), daily newspapers sold in the overall territory of the country,
and on the Commission’s web site. These decisions can be contested in an administrative procedure
(Articles 46, 47 of the Law).

48 Article 72 of the Law on Anti-Corruption Agency.

49 For the purpose of the Montenegrin law, an associated party is a public official’s relative by blood or
by marriage within the second degree, and in-law in the first degree, a spouse or common law partner,
adoptive parent or an adoptee. The Serbian Law stipulates the same definition of “associated party”,
adding that the term means also any other natural or legal person that may be justifiably considered,
on the basis of other grounds and in other circumstances, associated by way of interest to the public
official. The Croatian Law includes all the above persons specified in the Montenegrin and Serbian
regulations, and adds siblings to the list. In Macedonia, associated persons include spouses, children,
parents, siblings, relatives within the fourth degree, and in-laws within the second degree if sharing
household with the official. Only Article 14 of the Kosovo Law on the Suppression of Corruption
stipulates that the transfer shall be made to a confidential person.



112 Conflict of Interest

director of a commercial company in which the public official holds the controlling
rights.

During his/her term in office, a public official must not impart information,
give instructions, orders, or in any other way be associated to the person to whom
he/she transferred the controlling rights, to prevent him/her from influencing the
execution of those rights and the duties ensuing from the transferred controlling rights.
However, the public official retains the right to be informed about the movements in
and the status of the companies in which he/she owns assets. The Kosovo Law on the
Suppression of Conflict of Interest Interest in Discharge of Public Office stipulates
also that, in case the person to whom the controlling rights have been transferred
establishes business relations with the central or local institutions, public companies
or companies with more than 5% state ownership, he/she is obligated to notify the
public official of such business deals.

The percentage of ownership stake that requires transfer varies from country
to country: in Croatia it is 0.5%, in Bosnia and Herzegovina, it is more than 1%, in
Serbia more than 3%, in Kosovo more than 5% of shares, i.e. ownership stake, while
in Macedonia and Montenegro, the percentage of ownership stake that would require
transfer of controlling rights in not specific by law.>

The Croatian Law on the Prevention of Conflict of Interest stipulates additional
restrictions for public officials relating to ownership of controlling rights in private
companies. Any commercial entity in which a public official has 0.5% or more
ownership stake cannot enter into business relationships with the public authority in
which the public official performs his/her office, and must not be a member of a group
of tenderers or subcontractors in such legal relationship. Such defined restriction
applies also to commercial entities in which a public official’s family members have
0.5% and more ownership stake, as well as when a public official’s family member
has acquired in any way, directly or indirectly, shares from the public official in the
period of two years before his/her appointment to office, i.e. election, and until the
termination of his/her office.

The regulations in Serbia and Croatia stipulate also some restrictions for civil
servants and employees. In accordance with the Serbian Law on Civil Servants, a civil
servant (as well as an official®') is disqualified from being a founder of a commercial
company, public service, or doing entrepreneur business. In case they already have
ownership stakes in a commercial company, the civil servants are subject to the
provisions specifying the obligation of transfer of public official’s controlling rights.>?

50 Article 15 of the Croatian Law on the Prevention of Conflict of Interest, Article 35, Para. 5, of the
Serbian Law on Anti-Corruption Agency, Article 14 of the Kosovo Law on the Suppression of Conflict
of Interest in Public Office, Article 7 of the Montenegrin Law on the Prevention of Conflict of Interest,
Article 19 of the Macedonian Law on the Suppression of Corruption.

51 Article 33 of the Serbian Law on Anti-Corruption Agency.

52 Article 28, Paras. 1,2, of the Serbian Law on Civil Servants (Zakon o drzavnim sluzbenicima).
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In Croatia, a civil servant is disqualified from generating capital gains or founding a
commercial or other legal person, which operates in the same the activity that he/she
deals with as a civil servant, or which is associated with the duties under the scope of
activities of the public authority in which he/she is employed.>

After termination of public office, public officials (and in Serbia and Croatia
civil servants as well) are allowed to reinstate their ownership stakes and controlling
rights in commercial entities.

A provision of the Bulgarian Law that relates to this issue specifies that a
Bulgarian public official must not dispose of state or public assets, spend budget
funds, including EU funds, issue various confirmations or certificates, or perform
control of any of the aforementioned activities in order to secure gains for non-profit
legal entities, commercial companies in which the public official or his/her associated
person is a member of management or supervisory board, director, partner, holder of
an ownership stake or shareholder.’* Moreover, a public official is disqualified from
performing any of the above activities in the interest of the above legal entities in
which he/she was a member of management or supervisory board, director, partner,
holder of ownership stake or shareholder twelve months before he/she was appointed
to public office.”

2.3. Membership in Management or Supervising Boards of Commercial
Companies Entities and Public Institutions and Publicly-Owned Companies

In addition to the prohibition to own controlling rights in commercial
companies during the term in office, the regulations of these countries stipulate
explicitly the prohibition for public officials (and in some countries civil servants as
well) to sit on management or supervisory boards of some commercial companies
and also of publicly-owned companies and public institutions.

The Kosovo Laws on the Suppression of Corruption and on the Suppression
of Conflict of Interest in Public Office stipulate that a public official cannot be the
manager or member of management or supervisory board of a private company.>® A
public official is allowed to perform the same functions in public companies, funds or
commercial companies in which a central or local government authority holds shares
or other rights based on which he/she participates in the management or capital, but in
that case he/she loses the right to receive remuneration in addition to the regular pay.

53 Article 32 of the Croatian Law on Civil Servants (Zakon o drzavnim sluzbenicima).
54 Article 9, Para. 1, of the Bulgarian Law on the Prevention and Identification of Conflict of Interest.
33 Article 9, Para. 2, of the Bulgarian Law on the Prevention and Identification of Conflict of Interest.

56 Article 26, Para. 2 of the Kosovo Law on the Suppression of Corruption, and Article 15 of the Law
on the Suppression of Conflict of Interest in Public Office.
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Serbia has the identical prohibition of public officials’ appointments in
the private and public sector. The Law on Anti-Corruption Agency stipulates
primarily that a public official during his/her term in office cannot be a founder of a
commercial company or public service, and cannot engage in an independent activity.
Furthermore, a public official cannot perform a managerial, supervisory or private
capital representation function in a commercial accompany, private institution or
other private legal person, unless that is a professional association, in which case
he/she does not have the right to receive remuneration or gifts deriving from the
membership in the association.’’

The Serbian Law on Civil Servants explicitly prohibits all civil servants to
act as directors, deputy directors or assistant directors in a legal person. The only
exception from that rule is if they are appointed to those positions by the Government
or other public authority.>®

In Croatia, conflict of interest is raised in case a public official is appointed
member of management or supervisory board of a commercial company, supervisory
board of extra-budgetary funds, and if he/she performs management functions in
commercial entities.”® As an exception, Croatian public officials can be members
of management or supervisory board of maximum two non-profit associations or
institutions, or of funds and societies that are of particular relevance for the local or
regional self-government unit, but without the right to receive remuneration or gifts.*
Croatian civil servants cannot be appointed members of management or supervisory
board of a commercial company that is subject to the oversight by the civil servant.
However, outside working hours and subject to the approval of the superior, civil
servants may perform activities or provide services to natural or legal persons, in
circumstances when such persons is not subject to the oversight by the public authority
in which the civil servant is employed, or if such engagement is not prohibited under
a separate law. In such circumstances, the civil servant’s appointment would not
constitute a conflict of interest, or a barrier for due discharge of his/her duties, or
impair the reputation of the civil service. ®!

Public officials in Bosnia and Herzegovina cannot be appointed members of
parliament, supervisory board, board of directors or management, and cannot act as
the authorised person in a public company during their term in office, and six months
after termination of office. In addition to that, they cannot be members of parliament,
supervisory board, board of directors and management, and they cannot act as the
authorised person in any private company entering into contracts or other business

57 Articles 33, 34 of the Serbian Law on Anti-Corruption Agency.

58 Articles 28, 29 of the Serbian Law on Civil Servants.

59 Article 14 of the Croatian Law on the Prevention of Conflict of Interest.

60 Article 14, Para. 5, of the Croatian Law on the Prevention of Conflict of Interest.
61 Articles 32, 33, 35 of the Croatian Law on Civil Servants.
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arrangements with the institutions financed from the budget at any level.? Civil
servants in the Bosnia and Herzegovina government institutions cannot be members
of management or supervisory boards of political parties.®

Macedonia has a similar prohibition for public officials to be appointed
members of management or supervisory board in a commercial company, but also to
acquire, during the term in office and three years after termination of office, on any
account or in any form, shareholding rights in a legal person that was subject to his/
her oversight or other control during his/her term in office.* Civil servants cannot
concurrently be the responsible person or a member of management board in a public
company.®

The laws of Montenegro include the most problematic solutions in this area.
Even though Articles 8 and 9 of the Montenegrin Law on the Prevention of the Conflict
of Interest in principle prohibit public officials to be members of company organs
and to hold public offices in publicly-owned companies and public institutions, the
Law also envisages considerable exceptions. Namely, the majority of public officials,
except for the members of Government, judges of the Constitutional Court, judges, the
state prosecutor and deputy public prosecutor may, exceptionally, hold a public office
in publicly-owned companies and public institutions.®® The Law, however, does not
further explain the meaning of the term “exceptionally”, which opens the possibility
for the majority of public officials to be members of managing or supervisory boards
of publicly-owned companies or public institutions without any statutory obstacle.
Interestingly enough, the members of the Montenegrin National Assembly, as
legislators, have left themselves the option to be members of managing bodies of
publicly-owned companies; the same possibility is given to members of local self-
government assemblies, and to other officials (e.g. members of the senate of the State
Audit Institution, the Ombudsman, the members of the Securities’ Commission and
the like). There is no doubt that such solutions do not comply with international
standards, since there is ample possibility for a considerable number of officials to
hold additional lucrative offices, which can easily result in the prevalence of private
interest of that of the public.

62 Articles 5, 6 of the Law on Conflict of Interest in the Bosnia and Herzegovina Government Institu-
tions.

63 Articlel16, Para.3, of the Bosnia and Herzegovina Law on Civil Servants (Zakon o drzavnim
sluzbenicima BiH).

64 Article 19 of the Macedonian Law on the Suppression of Corruption.
65 Article 21 of the Macedonian Law on the Suppression of Corruption.

66 Article 9, paragraph 1 of the Montenegrin Law on Prevention of the Conflict of Interest.
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2.4. Additional Appointments and Engagements

With respect to additional employment and engagements of public officials,
in all of the analysed countries, the regulations stipulate multiple restrictions. In
accordance with the Kosovo Law on the Suppression of Corruption,®’ Serbian Law
on Anti-Corruption Agency,*® Macedonian Law on the Suppression of Corruption,®
and Croatian Law on the Prevention of Conflict of Interest,” a public official who
performs his/her activity professionally, must not independently or as a part of his/her
office, perform professional or other income-generating activities without obtaining a
prior approval by his/her supervisor (Kosovo and Macedonia), i.e. the Anti-Corruption
Agency (Serbia), the Commission (Croatia). While public officials in Bosnia and
Herzegovina must not perform the duties of the authorised persons in foundations
and associations that are financed from the budget at any level of the government in
the amount exceeding 5,000 Euros annually, they may perform the executive function
in foundations and associations that are not financed from the budget at any level of
the government.” Civil servants in Bosnia and Herzegovina must not perform an
additional function for which he/she would be eligible to receive remuneration, unless
itisapproved by the Minister or head of institution. A civil servant in Serbia may, subject
to a written approval by his/her manager, outside working hours, work for another
employer, unless additional employment is prohibited under separate regulations and
laws, if that does not raise potential conflict of interest or impairs the civil servant’s
impartiality. A public official in Kosovo cannot perform administrative, oversight or
representation functions in commercial companies, firms, institutions, cooperatives,
funds or agencies. If the working post he/she occupied at the moment of taking public
office is incompatible with the public office, the public official must resign from it
or the Agency will initiate the procedure for termination of office.” The restriction
stipulated by the Montenegrin Law implies that a public official cannot enter into a
contract for provision of services to a public company or other commercial company
which is in a contractual relationship with, i.e. performs services for the Montenegrin
Government or the municipality, during his/her term in public office, unless the value
of the contract is less than 500 Euros annually. Bulgarian civil servants are prohibited
from performing functions that are incompatible with their office, and particularly
receiving remuneration for such functions.”

67 Article 25 of the Kosovo Law on the Suppression of Corruption.

68 Article 30, Paras. 1, 4, of the Serbian Law on Anti-Corruption Agency.

69 Article 21 of the Macedonian Law on the Suppression of Corruption.

70 Article 12, Para. 2, of the Croatian Law on the Prevention of Conflict of Interest.

71 Article 11 of the Law on the Prevention of Conflict of Interest in Bosnia and Herzegovina Govern-
ment Institutions.

72 Articles 28, 29 of the Kosovo Law on the Suppression of Corruption. A similar provision is con-
tained also in Article 31 of the Serbian Law on Anti-Corruption Agency.

73 Article 19 of the Bulgarian Code of Conduct for Civil Servants.
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On the other hand, public officials are allowed to perform functions in the area
of science, sports, education, culture and research activities. They are allowed also
to receive income deriving from copyrights, patents, and similar rights.” Article 26,
Para. 2, of the Serbian Law on Civil Servants regulates this issue identically when it
applies to civil servants. Furthermore, the Kosovo Law on the Suppression of Conflict
of Interest in Discharge of Public Office contains also a provision prohibiting public
officials to perform a private activity such as lawyer, notary public, licensed expert,
consultant, agent or representative of profit and non-profit organisations.” A Bosnia
and Herzegovina public official, however, must not perform duties of the authorised
persons in foundations and associations in the area of sports and culture that are
financed from the budget at any level of the government in the amount exceeding
25,000 Euros annually.”

Kosovo regulations contain provisions relating to additional employment of
public officials in non-governmental organisations, while the Serbian and Montenegrin
regulations do not explicitly regulated that issue. Thus, a public official in Kosovo is
allowed to be a member of management board of the non-governmental organisations
active in the area of humanitarian work, culture, sports or similar activities, but
they are not allowed to receive financial remuneration for such engagement. A non-
governmental organisation will not receive funding from the state budget if a member
of its management board is a public official who has a direct or indirect influence on
the decision-making on what non-governmental organisations would receive funding
from the Kosovo budget. In the Montenegrin and Serbian regulations, the provisions
relating to engagement of public officials in the non-governmental sector cannot be
found.

The Serbian Law on Anti-corruption Agency, however, stipulates the issue
of the prohibition of discharge of concurrent public offices and the performance of
functions in a political party.”” A public official may hold only one office, unless the
law stipulates concurrent functions or if he/she has obtained the approval of the Anti-
Corruption Agency. At the moment of his/her election or appointment or election
to another public office that he/she intends to discharge concurrently, the public
official is obligated to request the approval of the Anti-Corruption Agency within the
following three days. On the other side, the public official may retain the function in
the political party, provided that that does not impair the discharging of the public
function.

74 Article 10 of the Kosovo Law on the Suppression of Conflict of Interest in Discharge of Public Of-
fice, Article 6 of the Montenegrin Law on the Prevention of Conflict of Interest, Article 30, Para. 2, of
the Serbian Law on Anti-Corruption Agency, Article13, Para. 3, of the Croatian Law on the Prevention
of Conflict of Interest.

75 Article 16 of the Kosovo Law on the Suppression of Conflict of Interest in Discharge of Public Of-
fice.

76 Article 11 of the Law on the Prevention of Conflict of Interest in Bosnia and Herzegovina Govern-
ment Institutions.

77 Articles 28, 29 of the Serbian Law on Anti-Corruption Agency.
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The Bulgarian Law on the Prevention and Identification of Conflict of Interest
stipulates the a public official must not perform any other function that in accordance
with the Constitution or a separate law does not comply with his/her discharge of
public office.”

2.5. Receiving Gifts and Other Privileges

In all the new countries in the territory of the former SFRY, as well as in
Bulgaria, public officials are not allowed to receive gifts” or other benefits relating
to the discharge of their office. The term “gift” includes money, various items
irrespective of their value, rights and services provided free of charge. Public officials
may receive protocolary gifts® and occasional gifts of symbolic value,* whereby
they must not in any case receive gifts in money, securities and precious metals,
irrespective of their value.

Public officials are not obliged to declare gifts of symbolic value. Gifts of
symbolic value mean gifts whose value is equivalent up to a certain monetary ceiling.
That value is 100 Euros in Macedonia, i.e. 70 Euros in Croatia, 100 Euros in Bosnia
and Herzegovina, 50 Euros in Montenegro, while Serbia stipulates that the value of a
gift should not exceed 50% of the average monthly wage after tax and contributions
in the republic. The provisions relating to this issue in Kosovo stipulate that the value
of a gift must not exceed 50 Euros, i.e. that the overall value of gifts must not exceed
100 Euros annually if they are made by the same person. If a public official receives
several gifts from the same person, the overall value of all the gifts must not exceed
the specified amount. These restrictions apply also to all persons who have received

78 Article 5 of the Bulgarian Law on the Prevention and Identification of Conflict of Interest.

79 Article 17 of the Croatian Law on Civil Servants, Article 11 of the Croatian Law on the Prevention
of Conflict of Interest, Articles 9, 10 of the Law on the Prevention of Conflict of Interest in Bosnia
and Herzegovina Government Institutions, Article 15 of the Macedonian Law on the Suppression of
Corruption, Article 86 of the Law on Defence (Zakon o odbrani), Article 33 of the Kosovo Law on
the Suppression of Corruption, and Article 15 of the Law on the Suppression of Conflict of Interest in
Public Office, Article 14 of the Montenegrin Law on the Prevention of Conflict of Interest, Article 39
of the Serbian Law on Anti-Corruption Agency.

80 Protocolary gifts mean the gifts given by foreign officials and representative of international organ-
isations during their visits and on other occasions, as well as other gifts given in similar circumstances.
A public official cannot receive more than one gift during a year from the same person or institution.

81 Occasional small value gifts mean the gifts given in various official and private celebrations, holi-
days, and similar events.
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a gift on behalf of a public official,*> but also to all persons who share a household
with a public official.**

If a public official is offered a gift that he/she is not allowed to receive, he/she
is obligated to refuse it, notifying in writing the institution that elected or appointed
him/her or on whose behalf he/she discharges a public office thereof.** In accordance
with the Macedonia Law of the Prevention of Conflict of Interest, in case a public
official cannot refuse a gift, he/she is obligated to forward the gift to the competent
authority, and that, within 48 hours, submit a report on the received gift, indicating
witnesses and other evidence.®

The received gifts, as well as their value, must be declared to the public
authority in which the public official performs his/her office, which will in turn
register the data in the gifts catalogue,* whose copy is then forwarded to the Agency,
i.e. the Commission, Anti-Corruption Agency, Croatian Commission, Bosnia and
Herzegovina Central Elections Commission, and the State Commission.?” Official
gifts and appropriate gifts that exceed the specified monetary value, and are not

82 Article 14, Para. 6, of the Montenegrin Law on the Prevention of Conflict of Interest. Article 8 of the
Law on the Prevention of Conflict of Interest in Bosnia and Herzegovina Government Institutions. In
accordance with Article 42 of the Serbian Law on Anti-Corruption Agency, exceptionally, an associ-
ated person may receive a protocolary gift. An official shall not be held responsible if he can prove that
he could not affect the behaviour of the associated person who received the gift or if he/she can prove
that the gift received is not related to discharge of his public office.

83 Article 11 of the Kosovo Law on the Suppression of Corruption, and Article 15 of the Law on the
Suppression of Conflict of Interest in Public Office, and Article 33 of the Kosovo Law Suppression of
Conflict of Interest in Public Office, Article 42 of the Serbian Law on Anti-Corruption Agency, and
Article 14, Para. 3, of the Montenegrin Law on the Prevention of Conflict of Interest

84 Article 15 of the Montenegrin Law on the Prevention of Conflict of Interest, Article 40 of the Ser-
bian Law on Anti-Corruption Agency, Article 33 of the Kosovo Law on the Suppression of Corruption,
Article 10(6) of the of the Law on the Prevention of Conflict of Interest in Bosnia and Herzegovina
Government Institutions. This provision is not stipulated in the Croatian Law.

85 Article 16 of the Macedonian Law on the Suppression of Corruption.

86 Article12, Para.1, of the Kosovo Law on Declaration, Origins and Control of Senior Public Of-
ficials” Assets and Control of Gifts For All Public Officials, Article 16 of the Montenegrin Law on
the Prevention of Conflict of Interest, and Article 41, Para. 2 of the Serbian Law on Anti-Corruption
Agency, Article 5 of the Decree of Gifts Received by Croatian Officials (Uredba darovima koje prima
duznosnik HR).

87 Article 12, Para. 5, of the Kosovo Law on Declaration, Origins and Control of Senior Public Of-
ficials’ Assets and Control of Gifts For All Public Officials, Article 17 Montenegrin Law on the Pre-
vention of Conflict of Interest, and Article 41 of the Serbian Law on Anti-Corruption Agency, Article
21 of the Macedonian Law on the Suppression of Corruption, Article 10, Para. 4, of the Law on the
Prevention of Conflict of Interest in Bosnia and Herzegovina Government Institutions.
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of personal nature, become the property of the state.®® Protocolary gifts, as a rule,
become the property of the state.

Should it establish that a rule on the declaration of gifts has been breached, the
competent authority for the prevention of conflict of interest in the analysed countries
is obligated to notify the public authority in which the public official performs his/
her office, requiring that the disciplinary measures should be taken against the
public official. In case there are reasons to believe that a criminal offence has been
committed, criminal charges are also brought.*

The gifts registry is public and it is available in the web sites of the competent
authorities for the prevention of conflict of interest.

In Bulgaria, the provisions relating to gifts can be found only in the Code
of Ethics for Public Officials. In accordance with the above Code, public officials
are prohibited to receive gifts, money, other services or benefits for their work that
could influence their discharge of public office.”® Unlike the other analysed countries,
Bulgaria does not stipulate the gifts of certain value that public officials are allowed
receive. The Bulgarian Criminal Code in its articles relating to giving gifts and
benefits to public officials has no mention either of a specific value over which it
would be considered that a criminal offence of giving gifts and accepting bribes has
been committed.”’ Similarly, the obligation to declare all received gifts that exists in
all the other countries is not stipulated. However, based on the interpretation of Para.
4 of Article 12 of the Bulgarian Law on the Prevention and Identification of Conflict
of Interest, it may be concluded that that obligation exists, as that provision stipulates,
in principal, the obligation of public officials to declare to the persons who elected
or appointed them or to the Commission for the Prevention and Identification of
Conflict of Interest any situation in which they have a private interest.

88 Article 40 of the Serbian Law on Anti-Corruption Agency, Article 15 of the Montenegrin Law on
the Prevention of Conflict of Interest, Article 33 of the Kosovo Law on the Suppression of Corruption,
as well as Article 11 of the Kosovo Law on Declaration, Origins and Control of Senior Public Of-
ficials’ Assets and Control of Gifts For All Public Officials, Article 4 of the Decree of Gifts Received
by Croatian Officials.

89 Article 41 of the Serbian Law on Anti-Corruption Agency, Article 17, Para. 2, of the Montenegrin
Law on the Prevention of Conflict of Interest, Article 33 of the Kosovo Law on the Suppression of
Corruption, as well as Article 12, Para. 6, of the Kosovo Law on Declaration, Origins and Control of
Senior Public Officials’ Assets and Control of Gifts For All Public Officials, Article 17 of the Law on
Conflict of Interest in Bosnia and Herzegovina Government Institutions, Article 21 of the Law on the
Prevention of Conflict of Interest in conjunction with Article 357 of the Macedonian Criminal Code,
Article 42 of the Law on the Prevention of Conflict of Interest

90 Article 8 of the Bulgarian Code of Conduct for Civil Servants.
91 See Articles 224, 225, 301, 303, 304 of the Bulgarian Criminal Code.
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2.6. Employment After Termination of Public Office

All of the analysed countries in the region adopted the internationally accepted
standards relating to restriction of employment after termination of public office to
avoid the possibility of establishing corruptive relationships during the term in public
office.

In accordance with the Kosovo regulations, after termination of public office,
the public official is disqualified from employment and appointments to managerial
positions or from participating in the control of public or private companies if his/
her duties in the period of two years before the termination of office were linked
indirectly to the oversight or control of such companies’ operations. The same rule
applies also to the engagements of public officers in non-governmental organisations
after termination of public office.’?

The Montenegrin regulations® contain similar provisions: for a period of
one year (i.e. two years in Macedonia) after termination of office, a public officer is
disqualified from acting as a representative or a proxy of a legal person with which
the authority in which he/she performed public office has established or establishes
a contractual relationship; or representing a natural or legal person before the public
authority in which he/she participated in the decision-making. Furthermore, these
laws stipulate that a public officer is disqualified also from performing audit and
management activities in the legal person in which, for at least one year prior to
termination of office, his/her duties were linked to the supervisory or control activities,
or from entering into contractual relationships or other forms of cooperation with the
authorities in which he/she held office.**

The Croatian Law on the Prevention of Conflict of Interest stipulates a period
of one year during which a public officer is disqualified from appointments or election
to or entering into an employment relationship in the legal person in which he/she
was in a business relationship during the term in office, unless he/she has obtained an
approval by the Commission.”

The Serbian Law on Anti-Corruption Agency simply stipulates that during
the period of two years after termination of public office, the official whose office
has ceased may not take employment or establish business cooperation with a legal
entity, entrepreneur or international organisation engaged in any activity relating to

92 Articles 10-17 of the Kosovo Law on the Suppression of Conflict of Interest in Discharge of Public
Office.

93 Article17, Para. 3, of the Macedonian Law on the Suppression of Conflict of Interest.

94 Article 13 of the Montenegrin Law on the Prevention of Conflict of Interest, Article 17, Paras. 1, 2
of the Macedonian Law on the Suppression of Conflict of Interest.

95 The same Article 20 of the Law also states, “when at the point of appointment, election or contract
awards in that specific case it is ensued that he/she intends to enter into a business relationship with the
body in which he/she held a pubic office.”
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the office the official held, except under approval of the Anti-Corruption Agency.”

The Bosnia and Herzegovina regulations stipulate different provisions
relating to public official and civil servants. During the term in office and six months
after termination of office, public officials are disqualified from being members of
management or supervisory board, parliament, board of directors or management, or
from acting as the authorised person in a public company. They are also disqualified
from being members of management or supervisory board, or the privatization
directorate or agency.”” The Law on Civil Servants in Bosnia and Herzegovina
Government Institutions, in Article 16(b), stipulates, “A civil servant who was
released from office may not, within two years after the date of release of office,
be employed by an employer over whom, or join a company over which, he/she
exercised regular supervision. He/she shall also not receive any income from such
employer or company within two years after the date of release from office.”

Bulgarian public officials whose public office was terminated due to a conflict
of interest are disqualified from public office for a period of one year. Furthermore,
all public officers whose public office was terminated are disqualified from entering
into employment contracts or any other contracts for performance of the oversight
or control functions in the companies in which they had performed oversight or
with which they had closed contracts during the last two years they were in office.
They are disqualified also from being a partner, holding an ownership stake, being
a director or member of management or supervisory board of such company. The
above restrictions apply also to those companies which are in close relations with the
described companies.”® After termination of service, civil servants are prohibited, in
principle, to abuse the information they obtained during their employment in the civil
service.”

In the regulations of Montenegro, Bosnia and Herzegovina, Croatia,
Macedonia, Serbia and Bulgaria, the provisions relating to engagements of public
officers in non-governmental organisations after termination of their public office
cannot be found.

96 Article 38 of the Serbian Law on Anti-Corruption Agency.

97 Article 5 of the Law on Conflict of Interest in Bosnia and Herzegovina Government Institutions
98 Articles 20a, 21 of the Bulgarian on the Prevention and Identification of Conflict of Interest.

99 Article 13 of the Bulgarian Code of Conduct for Civil Servants.
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2.7. Official Decision-Making and Advising Policy

(Conclusion of Contracts Included)

In the countries in the region, officials must act conscientiously and
impartially'® while in office and must not influence the adoption of decisions by
public administration authorities in order to achieve their own interests.'’! This
obligation is particularly prominent in cases of employment in public administration
and in public procurement procedures.!%?

In order to put effect to these principles, almost all the countries analysed in
this report have a statutory obligation of public officials to report their private interest
prior to a debate or adoption of a decision on an issue related to such interest. Such
solutions are found in the statutes governing the conflict of interest in Macedonia,'®
Bulgaria'™ and Montenegro,'® and also in the Serbian Law on Civil Servants.'” A
similar solution is envisaged by the Bosnia and Herzegovina Law on the Prevention

100 See Article 4.2. of the Kosovo Law on the Suppression of Corruption: “An official must perform
his/her office conscientiously, professionally, without discrimination and without granting privileges
to anyone, with due observance of human freedoms, human rights and human dignity”.

101 See the Kosovo Law on Preventing the Conflict of Interest, Article 11 (v): “An official is prohib-
ited from: influencing a decision of an official or a body for personal material gain or gain of a person
he/she is related to, ix) to influence the adoption of decisions passed by legislative authorities, courts
or executive authorities, using the position of an official for personal gain or gain of a close person.
The same solution is envisaged in the Bulgarian Law on the Prevention and Disclosure of Conflict of
Interest.

102 See Croatian Law on the Prevention of Conflict of Interest, Macedonian Law on the Prevention
of Conflict of Interest and Bulgarian Law on the Prevention and Disclosure of Conflict of Interest.
Pursuant to Article 7 of the Croatian Law on the Prevention of Conflict of Interst, an official must not
“demand, accept or take a value or service in order to vote on any matter, nor affect the decision of a
body or person for personal gain or gain of a related person f) promise imployment or other right in
exchange for a gift or a promise of a gift, g) influence employment or award of public contracts, 1) in
other way use the position of an official by influencing a decision of the legislative, exececutive or
judicial power in order to attain personal gain or gain of a related person, a benefit or a right, conclude
a legal opeartion or in other way benefit, in terms of interest, to self or a related person. Article 5 para-
graph 2 of the Macedonian law envisages that “officials must not influence the passing of decisions
in public procurements or in any other way use his/her position so as to influence the adoption of a
decision in order to attain personal gain or benefit for self or a related person. .

103 Article 13 of the Macedonial Law on the Conflict of Interest.

104 Article 7 of the Bulgarian Law on the Prevention and Disclosure of Conflict of Interest
105 Article 12 of the Montenegrin Law on the Prevention of Conflict of Interest.

106 Article 30 of the Serbian Law on Civil Servants.
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of Conflict on Interest in Public Authorities.!”” In addition to this solution, which

is envisaged in all statutes, pursuant to the Macedonian Law on the Prevention of
Corruption, the elected and appointed officials, civil servants and responsible persons
in publicly-owned companies must be excluded from the decision-making process
with regards to legal persons founded by the official or his/her family members.!%
In Serbia, if an official fails to report the existence of private interest, the individual
act in the adoption of which such official had participated shall be declared null and
void.'”

The solution which regulates the obligation of the officials to pass decisions
impartially in more detail is envisaged in the Serbian Anti-Corruption Agency
Law. Namely, Article 36 of this statute envisages that: “a legal person in which an
official has more than 20% of stock or share, if undergoing privatisation procedure,
participating in public procurement procedure or in other procedure resulting in a
contract being concluded with a body of the Republic, territorial autonomy, local
self-government, other budget user or other legal person founded by a body of the
Republic, territorial autonomy or local self-government or a legal person where over
20% of capital is publicly owned, shall inform the Agency thereof within three days
from the day the first actions were taken in the procedure, and also of the final outcome
of the procedure within three days from learning that such procedure is concluded.”''

2.8. Conflict of Interest Regulations Relating to Security and Defence Sector

In all the analysed countries in the region, general regulations governing the
prevention of the conflict of interest also apply to persons employed at the ministries
of defence. Consequently, these regulations apply to ministers of defence, their
deputies and assistants, heads and deputy heads of state administration bodies within
the ministries of defence.

In addition to the above-mentioned persons, general regulations on the
prevention of the conflict of interest in certain states envisage precisely additional
persons from the defence sector to which these provisions will apply. This eliminates

107 Article 7 subparagraph 1: Elected officials and holders of executive offices may not vote on any
matter directly concerning a private company in which such official, holder of executive office or
interest-related person has financial interest. In such cases, elected officials and holders of executive
offices shall refrain from voting and explain the reasons for doing so in an open session. The same so-
lution is envisaged in Article 20(b) of the Bulgarian Law on the Prevention and Disclosure of Conflict
of Interest.

108 Article 22 of the Macedonian Law on the Prevention of Corruption.

109 Article 32 of the Serbian Anti-Corruption Agency Law, Article 17 (5) of the Croatian Law on the
Prevention of Conflict of Interest.

110 Article 36 of the Serbian Anti-Corruption Agency Law.
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any doubt as to whether such persons are under the obligation to observe the
provisions of the statutes regulating the conflict of interest, such as the obligation to
declare assets, decline presents, and the like. Thus, for instance, the Kosovo Law on
Declaration, Origins and Control of Senior Public Officials’ Assets and Control of
Gifts for All Public Officials applies to “high public officials holding public offices in
the security and order structures, such as the commander and deputy commander of
the Kosovo Security Forces”.!!! The Croatian Law on the Prevention of the Conflict
of Interest also applies to the chief defence inspector, head and deputy head of the
General Staff of the Armed Forces, commanders of the Croatian Armed Forces sectors
and their deputies and commander of the Support Command, director and deputy
director of the Croatian military academy and the head of the Croatian Coast Guard.
In Bulgaria, the general regulations concerning the conflict of interest also apply to
the director and deputy director of the National Social Security Institute.

In addition to the provisions concerning the prevention of the conflict of interest
relating to a limited number of persons in the defence sector, the laws regulating
the army in general, as a rule, include a general obligation of all military officials
and other employees to avoid any activity which may constitute a real or manifest
conflict of interest. Furthermore, the regulations of the countries in the region include
certain provisions prohibiting military officials from engaging in specific activities,
which undoubtedly result in the conflict of private and public interests. For example,
the Law on the Service in the Kosovo Security Forces prohibits the members of
Kosovo security forces to engage in other jobs, including private business, except
under the approval of their superiors, and to have financial gain, except for their
salary originating from their job or the nature of their job in the Security Forces.'
Given that this statute also refers to the application of the Law on Civil Service, it
can be concluded that military officials, professional soldiers and employees may not
receive gifts or other benefits or privileges, except for protocolary gifts and gifts of
small value.'?

The Law on the Armed Forces of Montenegro stipulates explicitly the
prohibition to receive gifts, use privileges or other benefits for themselves or their
family members, friends and other legal or natural persons with whom they have
established a private or business cooperation.'* Also, the civil servants and employees
in the Ministry of Defence must not perform any activities that may raise conflict of
interest, and subject to the approval of the competent authority, may perform outside
working hours activities that will not raise conflict of interest. The performance of
activities in the area of scientific research, pedagogy, humanitarian work, sports or

1 Article 3 of the Law on Declaration, Origins and Control of Senior Public Officials’ Assets and
Control of Gifts For All Public Officials.

112 Article 4 of the Law of the Kosovo Security Forces.
13 Article 52 of the Kosovo Civil Service Law.

114 Article 58 of the Law on the Armed Forces of Montenegro (Zakon o vojsci).
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any similar activity is not subject to the approval of the superiors.!’> Furthermore,
the civil servants and employees in the Ministry of Defence are prohibited to receive
money and gifts, except protocolary and occasional gifts of small value.

With respect to the Republic of Serbia, the Law on the Serbian Armed Forces
(Zakon o vojsci) prohibits military officials and servants to receive gifts, prohibits
their additional engagement, founding of companies and holding public offices,
and participation in management bodies of companies. The problem, however, lies
in the fact that the Anti-Corruption Agency is not competent for supervising the
implementation of these provisions with regards to the vast majority of military
officials, servants and professional soldiers - the supervision is vested with the
heads of the Ministry of Defence. In addition, in Serbia, the top army officials are
exempted from the obligation to declare their assets, whereby military professionals
are exempted, to a considerable degree, from the general regime of the prevention of
the conflict of interest.

Military personnel in the Armed Forces of Bosnia and Herzegovina''® are
prohibitedto, “receive and instigate apersontoreceive a giftorany otheritem of material
value from any person or organisation that requests the Armed Forces to undertake an
official measure, has a business relations or implements certain activities with them,
or from those whose financial, professional or personal interests of implementing or
not implementing their duties it may significantly influence.” The following Article
of the same Law stipulates the exemptions of the above prohibition to receive gifts.
Thus, for example, if a gift is made by a foreign country representative, professional
armed forces personnel may receive it, but it would constitute the property of Bosnia
and Herzegovina''’. Furthermore, a person may receive personal gifts and “treats”!!®
from any person or organisation, provided that their value does not exceed 50 Euros,
gifts from subordinate personnel or on behalf of subordinate personnel whose value
does not exceed 200 Euros,'" and gifts from subordinate personnel for the superiors
in special occasions,'? in the value of 200 Euros. All received gifts must be declared
to the superior professional armed forces officer.

The Bulgarian Law on Defence and the Armed Forces contains a provision
that disqualifies the civil servants serving in the Ministry of Defence, for a period
of three years after the termination of their service, from entering into contracts,

115 Article 50 of the Law on the Armed Forces of Montenegro.

116 Article 86 of the Law on Service in the Armed Forces of Bosnia and Herzegovina (Zakon o sluzbi
u oruzanim snagama BiH).

117 Except in exceptional cases, when professional military personnel may become a property of such
persons, if stipulated by a regulation adopted by the Minister of Defence. In any case, a person who
receives a gift is obligated to notify his/her superior thereof.

118 Treats and gifts include food, services, and small value movables.

119 Gifts may be made in the following events: promotion, retirement, change of command structure
or other professional achievements.

120 E g. weddings, birthday parties.
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being partners, or holders of ownership stakes or shares, members of management
or supervisory board of any commercial company over which they performed
oversight or control in their capacity as a civil servant during the last year of their
service. The same rule applies also to the civil servants in the Ministry of Defence
who participated, during the last year of their service, in the organisation of public
procurements or other procedures relating to EU funds. In that case, a former civil
servant in the Ministry of Defence cannot participate or represent other persons in
such procedures before the Ministry of Defence for a period of three years after the
termination of his/her service.

With regards to all other issues concerning the conflict of interest, relevant
statutes governing armed forces or army service of the countries in the region envisage
that the statute regulating the conflict of interest with regards to civil servants shall
apply accordingly to the military officials, servants, but shall not apply to military
professionals.'?! In this way professional military personnel, military servatns and
employees are required to respect the provisions general provisions on conflict of
interest, stipulated by the Civil Service Law. Partial exception from this rule is the
Law on Service in Armed Forces of BiH, which stipulates that regulations on civil
servants and employees will be applied ‘appropriately’ only on military servants and
employees and not on professional military personnel.

2.9. Main Problems in Implementing the Regulations

One of the main problems in implementing the regulations governing the
conflict of interests concerns the lack of sufficient capacities of competent institutions
to which the declaration of assets of public officials are submitted, in verifying such
declarations. For instance, the Serbian Anti-Corruption Agency faces the challenge
of verifying 20000 asset declarations of public officials'?*> which is a major task, one
that, beyond doubt, exceeds the capacities of this recently-established institutions. It
should also be borne in mind that in Serbia only high level public officials, and not
civil servants, are under the obligation to declare their assets, as opposed to cases
of Bosnia and Herzegovina and Bulgaria. The Bosnian Anti-Corruption Agency,
which is competent for verifying asset declarations of all public officials and the
B&H state level is still not operational, although it was established by a statute back

121 For instance, Article 8 of the Serbian Law on Armed Forces, Article 11 of the Montenegrin Law on
Armed Forces, Article 1 paragraph 3 of the Kosovo Law on the Kosovo Security Forces, Article 14 of
the Law on the Service in the Republic of Croatia Armed Forces, Article 3 of the Law on the Service in
Bosnia and Herzegovina Armed Forces, Article 188a of the Defence and Security Forces of Bulgaria
law. Military professional soldiers are a professional soldier, petty officer and officer.

122 Data taken from http://www.bti-project.de/fileadmin/Inhalte/reports/2012/pdf/BT1%202012%20
Serbia.pdf, February 10, 2013.
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in 2009.'2* This renders the provisions on the obligation of public officials to declare
their assets pointless. The Kosovo Anti-Corruption Agency also faces the problem
of inadequate capacities, which results in a formalistic approach to the verification
of asset declarations, without taking the necessary investigative actions in order to
establish the true state of facts concerning the property of public officials. '**

In order to overcome the existing problems steps should be taken primarily
towards building the capacities of institutions responsible for collecting and verifying
asset declarations. The possibility of narrowing the list of public officials who are
subject to obligation to declare assets should also be considered, particularly in cases
where there is no pecuniary compensation for the performance of such public office.
Pursuant to the accepted international standards and good practice, it is recommended
that only the highest state officials should be subject to the obligation to declare
assets, as opposed to such obligation being imposed on all public officials (e.g. all
state or public officials), which is inspired with the intention to prevent the conflict
of interest where it is most likely to occur, at the same time avoiding to overburden
the capacities of the competent authorities. On the other hand, consideration should
be given to the possibility of expanding the circle of relatives of the highest public
officials subject to the obligation to declare assets. The suggestion is to extend this
obligation, pursuant to Macedonian legislation, so as to have it cover, in addition to
the public officials’ spouse and children, the public officials’ parents and siblings.

Another important problem for all the countries in the region is the
implementation of the recommendations given by independent bodies competent
for implementing the regulations concerning the conflict of interest, or rather, the
issue of how the state authorities act upon their reports. For instance, the Bosnia
and Herzegovina Central Electoral Commission, which is competent for resolving
the conflict of interest of MPs, has pronounced several fines to MPs who were
in conflict of interest; however, several MPs have refused to pay the fine or were
considerably late in paying it.!>> The Macedonian State Anti-Corruption Agency faces
similar challenges, since state institutions, contrary to its recommendations, often
completely ignore the procedures aimed at preventing the conflict of interest. Such
practice, coupled with a low institutional capacities and highly-politicized institutions
constitutes fruitful ground for the corruption to flourish.'* Serbian Anti-Corruption
Agency is also faced with inadequate co-operation with other state institutions, the
public prosecutors’ office in particular - on several occasions the public prosecutors’
office had refused to initiate criminal proceedings in cases where public officials have
failed to declare their assets.

123 SIGMA, Assessment Report Bosnia and Herzegovina 2012, SIGMA/OECD, p. 33.
124 SIGMA, Assessment Report Kosovo, 2012, SIGMA/OECD.

125 SIGMA, Assessment Report Bosnia and Herzegovina, 2012, SIGMA/OECD.

126 SIGMA, Assessment Report Macedonia, 2012, SIGMA/OECD.
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Finally, one of the major problems in the majority of the countries in the region
is the issue of adequate monitoring of the implementation of the conflict of interest
regulations with regards to professional soldiers, military officials and servants. The
defence sector has two different hierarchies: one within the ministry of defence and
one within the army itself. The officials of the ministry of defence are subject to the
general regulations on the conflict of interest, the implementation of which is, as a
rule, the competence of the specialised anti-corruption bodies. On the other hand,
all military personnel, regardless of the rank, are subject to the general regulations
applicable to civil servants, the implementation of which is in the competence of
the ministry of defence. The major drawback of such a solution is the fact that the
persons holding the highest positions in military hierarchy are not monitored by
independent anti-corruption bodies, but the ministry. The situation is additionally
complicated by the relative complexity and specific nature of security operations,
which prevent full public insight, which implies that additional control mechanisms
should be introduced in this sector.

3. CONCLUDING REMARKS

Ensuring the observance of ethics and providing quality services in public
administration is closely connected to efficient anti-corruption action. The goals so
defined must be constantly and consistently reiterated and emphasised, particularly
in the context of the reform efforts taken in all the countries in the region in this
sector over the past decade. The first step in successful prevention of corruption is to
identify and objectively asses the factors and areas in which corruption may take place
and develop - the conflict of interest, beyond doubt, being one of them. It is hence
necessary for the state to have adequate mechanisms for preventing and sanctioning
the conflict of interest between the private interest of the person holding a public
office and the public interest, which such person should represent. The observance
of internationally accepted standards in the field of prevention of the conflict of
interest is one of the best indicators as to whether a state puts enough effort aimed
at eliminating the situations where private interest may prevail over public interest.

General statutory regulations concerning the conflict of interest in Serbia,
Croatia, Montenegro, Bosnia and Herzegovina, Kosovo, Macedonia and Bulgaria
are, to a considerable extent, harmonised with international standards and offer
almost identical solutions. The statutes of all analysed countries envisage the
obligation to declare assets to relevant specialised anti-corruption bodies. Pursuant to
internationally-accepted standard, this obligation should be imposed only to officials,
and such solution is adopted in the laws of Serbia, Croatia, Kosovo, Montenegro
and Macedonia. A somewhat different solution is adopted in the statutes of Bosnia
and Herzegovina and Bulgaria, which require asset declaration not only from high
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level public officials but also from civil servants. Even though this solution seems
like a sound and comprehensive one, it raises the question of whether it can be
efficiently applied in practice, given the capacities of specialised anti-corruption
bodies competent for verifying the declared assets.

The comparative analysis has shown that in all analysed countries
limits are put in place with regards to the additional engagement of persons holding
public offices and their employment once they are no longer in public office. The
only exception is the solution found in the Montenegrin Law on the Prevention of the
Conflict of Interest, which allows most officials to hold managerial posts in publicly-
owned company - this is not in accordance with international standards. The countries
in the region also differ with regards to the prescribed periods during which the person
who held public office may not engage in certain businesses, due to possible conflict
of interest. Similarly, the statutory provisions concerning the acceptance of gifts or
the obligation to dispose of shares in companies differ from state to state only with
regard to the prescribed values of the gifts and/or shares in companies.

When analysing the regulations of the countries in the region governing
conflict of interest in the defence sector, several problems can be identified. One of
the most concerning problems is the lack of obligation to declare assets for the top
military officials. Namely, the statutory provisions governing the conflict of interest,
the implementation of which is, as a rule, in the competence of specialised anti-
corruption bodies, do not apply to the top military officials in some countries. The
situation is somewhat better in Croatia, Macedonia, Bulgaria and Kosovo, since the
provisions of the general statutes governing the conflict of interest to certain army
professionals. However, in Serbia, Bosnia and Herzegovina, high military officials
are exempted from the general provisions of the statutes governing the conflict
of interest and consequently are not under the obligation to declare assets or gifts
received in service. The obligation to declare assets commonly also imposed on top
military officials in other countries, including Lithuania, China and the USA. These
and similar drawbacks must be corrected by precise statutory norms, for, otherwise,
they leave ample room for abuse and corruption. Given that the defence sector is a
major budget user, the potential damage to the budget is alarming.

A general observation applicable to all the countries in the region concerns
the lack of adequate and/or detailed regulations governing the conflict of interest
in the defence sector; the existing norms and references to the general regime are
insufficient to regulate such an important issue. Namely, in all the countries in the
region the provisions concerning the conflict of interest in the statutes governing
the status of military officials and military professionals are rare and mainly consist
of reference to provisions governing civil servants, which are of general nature and
lack clear mechanisms for the monitoring of their implementation. Consequently, the
legal framework in the field of the conflict of interest of all the countries in the region
in the defence sector can be graded as B, which means it is partly harmonised with
international standards.
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FREE ACCESS TO INFORMATION OF PUBLIC IMPORTANCE

1. INTERNATIONAL STANDARDS

To understand the right to information, at the very beginning, we must
differentiate between two aspects of this right. The first aspect refers to the right
of an interested person to documents that may be relevant for decision-making in a
specific proceeding lead before a public authority. The second one is much broader
and implies the right of the general public to have access to public documents that
constitute information of public importance. The first aspect of this right is, in fact,
just one form of effecting the right to fair trial, while the second one is a constituent
part of freedom of information.

The right to information held by public authorities gained recognition as one
of the fundamental human rights only recently.? The exception is Sweden, where
the public right to information was legally recognised under the freedom of press
regulations back as early as 1776.° The first free access to information statute was
adopted in 1966 in the United States of America,* which was followed by similar
legislation adopted in other countries as well. Over the past few decades, the
legislative activity in this area has been increasingly intensive — both at the national
and international levels. Furthermore, in some countries, the right to information is
guaranteed in the constitutional texts.’

Therefore, which are the legal sources relating to the right to information of
public importance at the international level?

1 Research Associate, Institute of Comparative Law, Belgrade.

2 Toby Mendel, Freedom of information (a Comparative Legal Survey), United Nations Educational
Scientific and Cultural Organisation (UNESCO), New Delhi, India, 2003, p. iii.

3 M. Savino, The Right to Open Public Administrations in Europe: Emerging Legal Standards, Sigma
Papers, No. 46, OECD Publishing. http://dx.doi.org/10.1787/5km4g0zfqt27-en, p. 7. The same regime
applied also to Finland, which was a part of the Kingdom of Sweden at the time. Finland adopted their
regulations on this issue in 1951.

4 As pointed out by D. Banisar (Freedom of Information Around the World 2006: A Global Survey
of Access to Government Records Laws (2006) Privacy International), President of the United States
Lyndon Johnson stated on that occasion “I signed this measure with a deep sense of pride that the
United States is an open society which the people’s right to know is cherished and guarded.”

5 Spain, Estonia, Finland, Poland, Portugal, Romania, Slovenia. M. Savino, The Right to Open Public
Administrations in Europe: Emerging Legal Standards, Sigma papers, No. 46, OECD publishing, p. 7.
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1.1. Sources of Law

In its very first session in 1946, the UN General Assembly adopted Resolution
59(I), stating, “Freedom of information is a fundamental human right and the
touchstone of all the freedoms to which the United Nations is consecrated”. Article 19
of the UN Universal Declaration of Human Rights® stipulates freedom of opinion and
expression as follows: “Everyone has the right to freedom of opinion and expression;
this right includes freedom to hold opinions without interference and to seek, receive
and impart information and ideas through any media and regardless of frontiers.”
Similar formulation is provided also in Article 19 of the UN International Covenant
on Civil and Political Rights,’ stating: “Everyone shall have the right to freedom of
expression; this right shall include freedom to seek, receive and impart information
and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in
the form of art, or through any other media of his choice.” Moreover, the United
Nations (UN) Special Rapporteur on Freedom of Opinion and Expression recognised
the principles relating to freedom of information as the key elements of freedom of
speech, butalso as an important independent human right. In 2005, the UN organisation
adopted the UN Convection Against Corruption. Article 10 of this Convention, under
the title “Public reporting”, encourages the state parties to take such measures as
may be necessary to enhance access to information as one of the means used in the
action against corruption. Access to information was given special importance in
the Aarhus Convention.® The Convention came into force in 2001. Article 4 of the
Convention requires the state parties to adopt and implement legislation that would
ensure that public authorities, in response to a request for environmental information,
make environmental information available to the public (including, copies of the
actual documentation). Environmental information means any information on the
state of elements of the environment, affecting or likely to affect the elements of the
environment, the state of human health and safety, conditions of human life, cultural
sites and built structures, inasmuch as they are or may be affected by the state of the
elements of the environment.” The Convention stipulates also the obligation of state
parties to ensure within the framework of the national legislation that environmental
information is made available to the public without a legitimate interest having to
be stated. To this date, the Aarhus Convention has been ratified or acceded to by 46
countries, including Serbia. The European Union also acceded to the Convention.

6 Universal Declaration of Human Rights. General Assembly resolution 217 A (IIT) of 10 December
1948.

7 International Covenant on Civil and Political Rights, General Assembly resolution 2200A (XXI) of
16 December 1966, http://www.unhchr.ch/html/menu3/b/a_ccpr.htm.

8 Zakon o potvrdivanju Konvencije o dostupnosti informacija, u¢e$éu javnosti u donosenju odlu-
ka i pravu na pravnu zastitu u pitanjima zivotne sredine (Aarhus Convention ratified) 12 May 2009
Official Gazette RS — International Contracts, No. 38/09.

9 Article 2 of the Aarhus Convention.
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The Council of Europe organisation also recognises freedom of information
as a fundamental human right under Article 10 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms.!” Article 10, Para. 1, of
the Convention states, “Everyone has the right to freedom of expression. This right
shall include freedom to hold opinions and to receive and impart information and
ideas without interference by public authority and regardless of frontiers.” As with
other rights and freedoms guaranteed by this Convention, the scope of the right to
information is specified through the case-law of the European Court of Human Rights
(ECHR). As pointed out by Mendel,'" while the ECHR previously interpreted Article
10 of the Convention so as that it did not imply a positive obligation of the state to
disseminate or disclose information to the public,'? the recent case-law shows that
the Court has considerably changed the approach. In the case of Kenedi v. Hungary,”
the Court explicitly recognised the obligation of the state, in circumstances when
the requested information is available and does not require the government to gather
any data, to refrain from interfering with the flow of information requested by the
applicant. This right was recognised to a certain extent back in 2006 when the Court
in the case of Sdruzeni Jihoceské Matky v. Czech Republic'* found that Article 10 of
the Convention could imply the right to information held by a public authority. In the
judgement in the case of Tdrsasag a Szabadsagjogokért v. Hungary," in paragraph
35, the Court recognised that the Court had recently advanced towards a broader
interpretation of the notion of freedom to information, which implied also free access
to information.

However, the right to information is not regulated only by the European
Convention for the Protection of Human Rights and Fundamental Freedoms. Quite
on the contrary, the Council of Europe has been engaged for decades on developing
the standards for access to information.'® Two documents from that regulatory
framework need to be singled out: Recommendation Rec(2002)2 of the Committee
of Ministers to member states on access to official documents'” and the Council of
Europe Convention on Access to Official Documents from 18 June 2009. As pointed

10 European Convention for the Protection of Human Rights and Fundamental Freedoms.

11T, Mendel, Freedom of Information as an Internationally Protected Human Right, available at http://
www.articlel9.org/data/files/pdfs/publications/foi-as-an-international-right.pdf, 25 November 2012.

12" Cases Leander v. Sweden, 26.3.1987., 9 EHRR 433, p. 74, as well as Gaskin v. United Kingdom, 7
July 1989, 12 EHRR 36 and Guerra and Ors v. Italy, 19 February 1998.

13 Application No. 31475/05, judgment 26 May 2009.
14 Application No. 19101/03, judgment 10 July 2006.
I3 Application No. 37374/05, judgment 14 April 2009.

16V, Banisar, op. cit, p. 11. Recommendation Rec(2002)2 of the Committee of Ministers to member
states on access to official documents, available at https://wcd.coe.int/ViewDoc.jsp?id=262135.

17 Recommendation Rec(2002)2 of the Committee of Ministers to member states on access to official
documents, available at https://wed.coe.int/ViewDoc.jsp?id=262135.
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out by Sabi¢,'s the Recommendation is a refined summary of the best international
standards in this field, and it will hence be considered in more detail further below.
The Recommendation was in fact used as a basis for the aforementioned Convention,
which still has to enter into force - which requires 10 ratifications, while it has been
ratified by only 6 countries to this date.!” That is why in this paper the references to
the Council of Europe standards will be considered as references to the relevant case-
law of the ECHR and the Recommendation (2002)2.

The European Union recognised the issue of access to information from the
date of'its establishment — the Declaration on the Right of Access to Information®® was
adopted together with the Maastricht Treaty. Truth be told, the Declaration was only
a recommendation that the Commission should prepare a report on the measures that
would ensure the improvement of access to information held by public authorities.
However, based on this Declaration, the Council and the Commission adopted a
Code of Conduct that further specified the terms under which the information held
by those authorities can be requested. Free access to information was guaranteed also
in Article 255 of the Treaty Establishing the European Community to all natural or
legal persons residing or having their registered office in a Member State - however,
the detailed rules relating to the implementation of that right were to be adopted by
the Council within two years from the effectiveness of the Amsterdam Treaty.?! That
was done when the Council and the European Parliament adopted the Regulation No.
1049/2011 regarding public access to European Parliament, Council and Commission
documents.”> The approach adopted in the Regulation corresponds to the Nordic
concept of access to information.” Although in June 2009 the Commission proposed
that the Regulation should be revised, after a heated public debate this idea was
abandoned, and the Regulation still remains in force. The case-law of the ECHR and
the Ombudsmen’s opinions were crucial for the implementation of the full scope
of this right.>* The Treaty of Lisbon confirmed the commitment of the European
Union to the implementation of the right to information — Article 15 reiterates that

18 R. Sabié, “Zastita prava na slobodan pristup informacijama prema Zakonu o slobodnom pristupu
informacijama od javnog znacaja,” Pravni zapisi 1/2012, p, 55.

19 http://conventions.coe.int/Treaty/Commun/ChercheSig.asp? NT=205& CM=1&DF=&CL=ENG

20 Declaration No. 17 on the Right of Access to Information, available at http://eur-lex.europa.eu/en/
treaties/dat/11992M/htm/11992M.htmI#0101000037.

21 hitp://eur-lex.europa.eu/en/treaties/dat/11997E/htm/11997E.htmI#0173010078.

22 Regulation (EC) No 1049/2001 of the European Parliament and of the Council of 30 May 2001
regarding public access to European Parliament, Council and Commission documents, OJ L 145, 31
May 2001, pp. 4348.

23 M. Augustyn, C. Monda, Transparency and Access to Documents in the EU: Ten Years on from the
Adoption of Regulation 1049/2001,
http://'www.eipa.eu/files/repository/eipascope/20110912103927 EipascopeSpeciallssue Art2.pdf

24  For a detailed review of the case-law of the European Court see the case T-36/04,
API v. Commission
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any citizen of the Union, any natural or legal person residing or having its registered
office in a Member State shall have the right to access documentation of the EU
authorities, bodies, and agencies.” Furthermore, the Charter of Fundamental Rights*®
in Articles 41 and 42 explicitly guarantees the right of every person to have access to
his or her file and documents of the EU institutions. As emphasised,?’ in less than two
decades, access to information in the EU law has evolved from a situation of a mere
favour being granted to the individual by the institutions into one of a true subjective
fundamental right.

In addition to having adopted the regulation guaranteeing the right to
information held by public authorities, the European Union introduced through its
Directives the obligation of Member States to incorporate into their national legislation
regulations ensuring access to information in particular sectors - for example, in
the environmental sector;*® the Directives regulate also the issues of processing of
personal data,?” and the terms for re-use of public sector information.*

1.2. Contents of the Standards

The first important standard relating to free access to information implies that
the person requesting information is not obliged to state reasons for the request.’!
This is an important standard as it reflects the very essence of this right — access to
information must be free and it cannot be conditional. At the same time, the formal
requirements for the submission of requests must be minimal.** That means that it
is enough that the request is submitted in writing — either on a piece of paper or
electronically,®® and even if the request is not precise enough, the public authority
cannot ignore it, and has to assist the applicant to specify his/her request more

25 Consolidated version of the Treaty on European Union, Official Journal of the European Union C
83/13.

26 Charter of Fundamental Rights of the European Union, 2010/C 83/02.
27 M. Savino, op. cit, p. 8.

28 Directive 2003/4/EC of 28 January 2003 on public access to environmental information, repealing
Council Directive 90/313/EEC.

29 Directive 95/46/EC of 24 October 1995 on the protection of individuals with regard to the process-
ing of personal data and on the free movement of such data.

30 Directive 2003/98/EC of 17 November 2003 on the re-use of public sector information.

31 Section V 1. Council of Europe Recommendation, Article 6 of the Regulation No. 1049/2011 re-
garding public access to European Parliament, Council and Commission documents.

32 Section V 2. Council of Europe Recommendation.

33 This is, for example, stipulated explicitly in Article 6 of the Regulation.
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precisely,* i.e. to identify the document containing the requested information.*
However, if that is not possible, the authority is not obligated to fulfill the request.

Any pubic authority that receives requests for information, i.e. documents,
should consider the requests without any discrimination, on an equal basis.** The
requests should be considered without any delay, i.e. a request must be handled within
a reasonable timeline that is known in advance,*’ and if that cannot be done within the
specified timeline, the applicant should be informed thereof.

The request for access to information of public importance can be denied if it
is obvious that it is unreasonable. In that way the public authorities are protected from
unreasonable requests that would present an unreasonable burden for the authority or
that present the blatant abuse of the right — this could include also the cases when the
applicant resubmits the same request several times. 3

Even in the case of a partial denial of the request, the justification of the
reasons for the denial must be given.*® This view is based on the Recommendation R
(81) 19 regarding access to information held by public authorities. The only exception
is allowed in cases when the justification could release information exempt from the
right to free access to information, which will be further discussed below.

For access to information to be truly free, it must not imply high costs for
the applicant. That means that no fees can be charged for access to information® -
therefore, any insight into original documentation must be free of charge. However, a
public authority may charge the applicant for the issuance of copies of documentation,
but such fees must be reasonable, and cannot exceed the real costs incurred by the
public authority for performing such action.*!

In case the request is not considered within the specified timeline, or in case it
is denied, it is necessary to ensure a fast and inexpensive procedure before a court or
another independent and unbiased authority.** After a careful analysis of the existing
national legal remedy systems and the procedures in case of denial of a request for
access to information of public importance, the OECD* recommends that the states

34 Article 6, para. 2, of the Regulation.
35 Section VI 5 of the Recommendation.
36 Section VI 2 of the Recommendation.

37 Section VI 4 of the Recommendation. The Regulation, for example, specifies the timeline of 15
days.

38 Section VI 6.

39 Section VI 7 of the Recommendation.

40 Section VIII 1 of the Recommendation.

41 Section VIII 2 of the Recommendation.

42 Section IX 1 and 2 of the Recommendation.

43 M. Savino, op. cit, p. 41.



Ana Knezevic Bojovic, PhD 137

should introduce in their national legislation a two-tier system — the first-instance
procedure before an administrative authority, and the second-instance procedure
before a court of law. Although it can be agreed in principle that such system would
surely provide the best guarantees for the protection of the right to information of
public importance, the restrictions and the legal traditions in the national legal systems
impose the need for this analysis to be based on a less elaborated standard, provided
in the Council of Europe Recommendation, nonetheless always keeping in mind the
OECD recommendations. This stance is also supported by the methodology used for
ranking of laws on free access to information of public importance,** which assesses
whether there is a right to “internal legal remedy” — to the body which is superior
to the body that did not make the information of public importance accessible, and
whether there is the right to “external legal remedy”, i.e. possibility of filing a legal
remedy to some independent body.

As other human rights, the right to information of public importance is subject
to restrictions. In which cases could the states stipulate restrictions of this right?

Firstly, all restrictions on free access to information of public importance must
be clearly and explicitly specified by law,* and at the same time such restrictions
must be necessary in a democratic society and proportional in relation to the objective
they seek to protect, which can include the following:

e national security, defence and international relations
e public safety

e prevention of criminal activities, investigations relating to such activities, and
criminal prosecution for such activities

e disciplinary investigation

e privacy and other legitimate private interests

e commercial and other economic interests

e equal treatment of parties to a legal proceeding

e nature, i.e. environment

e national economic and monetary policy and currency policy

e inspection, control or oversight by public authorities

A4 http://www.rti-rating.org.

45 Section IV1 of the Recommendation.
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e confidentiality of deliberations within different public authorities relating to the

examination of an issue. 4

The right to information may be denied if the release of information contained
in the document would or could affect any of the aforementioned interests, unless
it is in the predominant public interest to make such information available to the
public.”” The rules on the restriction of the right to information of public importance
so formulated constitute a standard that is not only contained in the relevant Council
of Europe documents, but is also recommended by the OECD.*® It reflects the
principle of seeking balance between the right of the public to know and the need
to protect the aforementioned interests, not differentiating between the protection of
the national security interests and the protection of intellectual property rights. The
European Union in its regulations, on the other hand, adopted a somewhat different
approach, granting a higher degree of protection of the legitimate pubic interest
(national security, military issues, but also protection of privacy*’) compared to the
issues that essentially constitute private interest, such as, for example, commercial
and economic interests (for example, intellectual property rights). Therefore, with
respect to the allowed restrictions of the right to information of public importance,
the view that should be accepted is that no category of information is exempt from the
free access regime per se, while adopting at the same time the standard that the bodies
deciding on exemptions must interpret these restrictions strictly.*

It has to be noted that the Council of Europe Recommendation emphasises
also the obligation of the state to ensure that the public is informed about their right
to information, and that civil servants are educated about such public rights and the
procedures for the provision of information.”® Furthermore, the Recommendation
encourages public authorities to make information available on voluntary basis if
that is in the interest of improving transparency of the public administration, and
to encourage informed public participation in the decision-making on all issues of
public importance.>?

46 Compare Section IV of the Recommendation, Article 3 of the Council of Europe Convention, and
Article 4 of the EU Regulation.

47 Section IV 2 of the Recommendation.
48 M. Savino, op. cit, p. 23 and p. 40.

49 The reasons for this should be found in the detailed and comprehensive EU regulations relating to
personal information protection.

50'M. Savino, op. cit, p. 40.
51 Section X of the Recommendation.

52 Section XI of the Recommendation.
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2. COMPARATIVE LEGAL ANALYSIS
OF THE FREE ACCESS TO INFORMATION OF PUBLIC IMPORTANCE

2.1. Sources of Law on Free Access to Information of Public Importance

In most countries whose legislation is analysed, the right to information is
guaranteed by the constitution.>® The exceptions are Macedonia, whose Constitution
guarantees in Article 16 the right to information only in the broader sense of the word,
and Bosnia and Herzegovina, whose Constitution nonetheless stipulates in Article
2 that in Bosnia and Herzegovina the European Convention for the Protection of
Human Rights and Fundamental Freedoms is directly applicable, while Article 3,
which lists the protected human rights and fundamental freedoms, does not even have
a reference to the broad concept of a right to information.

All these countries, in addition to the constitutional guarantees, have separate
statutes that regulate free access to information of public importance in more detail.
These statutes were adopted after 2000, mainly as a part of much wider legislative
changes that are related to the accession to the European Union. At the same time, the
European trend of the detailed legal regulation of free access to information of public
importance emerged at that very time, and it can be argued that these countries, although
their main motivation was to align their legislation with the acquis communautaire,
as one of the key requirements in the EU accession process, incorporated relatively
quickly the emerging international standard in their legislation. The first counties to
do that were Bulgaria® and Bosnia and Herzegovina® — in 2000, while Macedonia
was the last.’® Serbia adopted the statute in 2004, Montenegro in 2005, Croatia
53 Constitution of the Republic of Croatia, Official Gazette 85/10 — clarified text, Article 38, Constitu-

tion of the Republic of Bulgaria, Article 41, para. 2, Constitution of Montenegro, Article 51, Constitu-
tion of Kosovo, Article 41, Constitution o f Serbia, Article 51, para. 2.

54 3akoH 3a 10CTHI 10 obmecTBeHa nHdopmanus O6H. J[B. 6p.55 ot 7 FOmu 2000r, n3m. JIB. 6p.1 ot
4 SInyapm 2002r., u3m. 1B. 6p.45 ot 30 Anpun 2002r, uzm. JIB. 6p.103 ot 23 ekemBpu 2005t n3m.
JB. 6p.24 ot 21 Maprt 2006r., u3m. [IB. 6p.30 ot 11 Anpun 2006r., m3m. JIB. 6p.59 ot 21 FOmu 2006t
u3M. JIB. 6p.49 ot 19 FOuu 2007, u3m. IB. 6p.57 ot 13 FOnu 2007, u3m. JIB. 6p.104 ot 5 [lexemBpu
2008r., m3m. JIB. 6p. 77 ot 1 okromepu 2010 r., u3m. [IB. 6p.39 ot 20 Maii 2011 1.

33 Zakon o slobodi pristupa informacijama u Bosni i Hercegovini, Sluzbeni glasnik BiH, No. 28/00,
45/06 and 02/09.

36 3akon 3a cnoboeH npucTan 10 uHdOpMalUK o1l jaBeH Kapaktep, Cr. Becnux na PM No.13/2006,
86/2008 and 6/2010.

57 Zakon o slobodnom pristupu informacijama od javnog znacaja, Sluzbeni glasnik RS, No. 120/2004,
54/2007, 104/2009, 36/2010.

38 Zakon o slobodnom pristupu informacijama, S.Zist RCG No. 68/05. Montenegro has adopted a new
statute (Zakon o slobodnom pristupu informacijama Sl.list RCG No 44/12) which is applicable as of
February 17, 2013; until then, the old statute is in force. The provisions of both statutes shall therefore
be analysed.
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back in 2003,%° while Kosovo adopted its first statute on free access to information in
2003, followed by the second one in 2010.%° In addition to the statute, all the countries
adopted also the relevant bylaws — the regulations that stipulate the fees for access
to information, and rules of procedure/statutes of the oversight bodies for free access
of information of public importance. It is interesting to note that these countries’
regulations rank quite high on the RTI rating list®! - Serbia’s statute on free access
to information of public information is ranked the best, with 135 out of maximum
150 points,* and Croatia, with 114 points and the 9" place, Bosnia and Herzegovina
with 102 points, Kosovo with 106 points, and Macedonia with 108 points also
rank relatively high. The lowest ranked countries among those whose legislation is
analysed in this study were Bulgaria with 92 points and Montenegro with 89 points.*

2.2. Exemptions from the Right to Information of Public Importance and
Confidentiality of Information

Inadditionto the constitutional provisions and legislation thatregulate explicitly
the access to information of public importance, all countries have stipulated also the
potential exemptions from this right. These are the usual exempted categories, and the
stipulated exemptions in all the countries are in line with the international standards.
The exception to this is Bulgaria, whose legislation differentiates between official
and administrative information, implying also different regimes of exemptions from
the right to official and public information. More specifically, official information,
contained in regulations, become available by the very act of publishing, while access
to administrative information can be restricted if it relates to a public authority’s
preparatory documents, reports, or consultations, and in case such documents contain
opinions or statements that relate to ongoing or future negotiatiations. Furthermore,
in Bulagria the Access to Public Information Act explicitely does not apply to such
information that may otherwise be obtained in administrative procedure, and to
information kept by the National archives of the Republic of Bulgaria.

39 Zakon o pravu na pristup informacijama, Narodne novine, No. 172/03, 144/10, 77/11.
60 Zakon o uvidu u javnim dokumentima, No. 03/L-215.

61 http://www.rti-rating.org/index.php, accessed on 8 January 2013. RTI Rating is a website launched
by two non-profit organisations - Access Info Europea and Centre for Law and Democracy, with the
idea to provide RTI advocates, reformers, legislators and others with a reliable tool for assessing the
overall strength of the legal framework in their country for RTI. RTI Rating includes information
concerning relevant regulations of 89 countries, and the ranking is based on a self-developed meth-
odology.

2 http://www.rti-rating.org/view country.php?country name=Serbia, accessed on 8 January 2013.

63 Even though changes to the Montenegro ranking can be expected due to the adoption of the new
statute - the ranking relies on the 2005 statute.
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All the analysed countries also have laws on confidential information,* which
clearly raises the issue of the relation between the laws making the information held
by public authorities available to the public and the laws based on which information
gets confidentiality labels. However, in almost all of the analysed countries, even the
information that is exempt form the right to information may be made available if that
is in the public interest. That requires the so-called public interest and proportionality
test, which starts from the assumption that the information was justifiably exempt
from the scope of application of the law, and determines the need to deviate from
the exemption. In contrast to that, the Serbian legislation stipulates the general
assumption that any limitation of the right to information constitutes an exemption
from the rule, and even in case of information that has been declared confidential,
access to information is limited only if its disclosure could result in grave legal or
other consequences affecting the interests protected by law and that prevail over the
interest to ensure access to information.®> A similar formulation is contained also in
the Montenegrin law of 2005 and the Kosovo law. The new Montenegrin statute,
however, exempts some categories of information from the harm test. Namely, personal
data concerning public officials that are related to the performance of public office
and the incomes, property or conflict of interest of such persons and their relatives
covered by the statute governing the conflict of interest, and also data concerning the
distribution of public funds (except for social help, health care and protection from
unemployment) are presumed to always be subject to the right of the public to know
- hence, the harm test is not applied to them.®® Furthermore, this statute expressly
prescribes that the harm test is not applied if the information was declared classified
by another state or an international organisation.®” The new Montenegrin statute also
prescribes the longest allowed statute of limitations for limiting access to certain
categories of information (e.g. until a proceeding is completed, until an intellectual
property right expires), which is a useful solution.

64 In Bulgaria - 3akoH 3a 3ammra Ha Knacuduuupanara uapopmanus, O6u. [B. 6p.45 ot 30 Anpun
2002r., nonp. /IB. 6p.5 ot 17 Snyapu 2003r, uzm. JIB. 6p.31 or 4 Anpun 2003r, usm. [IB. 6p.52
or 18 FOnm 2004r., mom. IB. 6p.55 or 25 FOum 2004r, gon. [IB. 6p.89 ot 12 Oxrtomspu 2004r.,
mM. [IB. 6p.17 ot 24 Depyapu 2006r., uzm. IB. 6p.82 ot 10 OxromBpu 20061, u3m. JIB. 6p.46
ot 12 FOuu 2007r., usm. JIB. 6p.57 ot 13 FOau 2007r., usm. IB. 6p.95 ot 20 Hoemepu 2007t., usm.
JB. 6p.109 ot 20 JexemBpu 2007r., usm. IB. 6p.36 ot 4 Anpun 2008r., nzm. [IB. 6p.66 ot 25 Onm
2008r., m3m. [IB. 6p.69 ot 5 Asryct 2008t., usm. IB. 6p.109 ot 23 dexemspu 2008r., m3m. [IB.
0p.35 or 12 Mait 2009r,, u3sm. JIB. 0p.42 ot 5 FOum 2009r., usm. JIB. 06p.82 ot 16 OxromBpu
2009r., m3m. [IB. 6p.93 or 24 Hoemspu 2009r., u3m. JIB. 6p.16 ot 26 ®espyapu 2010r., m3m. /IB.
6p.88 ot 9 Hoemspu 2010r., m3m. [IB. 6p.23 ot 22 Maprt 2011r., m3m. [IB. 6p.48 ot 24 Oum 20111,
usm. JIB. 6p.80 ot 14 Okromspu 2011r, usm. u jgom. /IB. 6p.44 ot 12 IOuu 2012r), in Bosnia and
Herzegovina - Zakon o zastiti tajnih podatka, Sluzbeni glasnik BiH 54/05 1 12/09, in Croatia - Zakon o
tajnosti podataka (Urednicki procisceni tekst, Narodne novine, 79/07 1 86/12), in Macedonia - 3akoHOT
3a kinacuduuupanu uapopmaruu (Cryorcoen sechux na PM, 9/04, 113/07), in Montenegro - Zakon o
tajnosti podataka (Sluzbeni list CG, br. 14/08, 76/09, 41-10), in Serbia - Zakon o tajnosti podataka (SI.
glasnik RS 14/2009)

65 Article 9, Para. 2, of the Serbian law; Article 8 of the Croatian law; Article 6 of the Macedonian law.
66 Article 16, para. 2 of the Montenegrin statute of 2012.
67 Article 16, para. 5 of the Montenegrin statute of 2012.
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That means that in these three regulations the initial assumption is that the right
to information prevails over the confidentiality of information, even if such information
has been declared confidential in accordance with the applicable laws, and, therefore,
the starting point is that information should always be available to the public. Such
approach is recommended also in the Council of Europe Recommendation. However,
we could not rightfully conclude that in the other countries the regulations are not
aligned with the applicable international standards — this points only to different
starting assumptions in the regulation of the exemptions.

Notwithstanding such prima facie alignment of the regulations with the
applicable international standards, the practice has shown® that the confidentiality
regulations and regulations on free access to information of public importance are
usually not harmonised, and that public authorities often invoke the confidentiality of
information as the grounds for denying requests for access to information, without any
assessment of the interest of the public to know. Other problems include insufficiently
elaborated statutory  or secondary regulation,”” opening room for abuse. The
conclusion that “in realistic situations, public authority officials and bodies would
tend to deny requests for information if they personally perceive it in any way as
personal data or confidential information, even when such information, in statutory
terms, does not constitute confidential information or personal data.””!

2.3. Procedures for Accessing Information of Public Importance

In all the analysed legislation, the procedure for accessing information of
pubic importance is regulated in compliance with the relevant international standards.
That means that all persons can submit a request to access information of public
importance, without having to state the legitimate interest or to justify his/her request
to the public authority.”” While it is requested, as a rule, that that the request should be
submitted in writing, some legislation allows also the possibility to submit the request
orally, in which case, such requests, as a rule, a record must be made thereof. Although
there is no agreed international standard relating to this rule, allowing requests for
access to information to be submitted both orally and in writing appears to be a better

68 See Section 3.6.

69 Publication “Zakon o pravu na pristup informacijama u Republici Hrvatskoj: Primjena analize
javnih politika u radovima studenata Fakulteta politickih znanosti”, 2007, available at http.//www.
dimonline.hr/publikacije.

TOnttp.//www.danas.rs/danasrs/iz_sata_u_sat/sabic_zakon_o_tajnosti_podataka_ne_funkcionise.83.
html?news_id=42532

71 “Zakon o pravu na pristup informacijama u Republici Hrvatskoj: Primjena analize javnih politika
u radovima studenata Fakulteta politickih znanosti”, 2007, p. 94

72 See Article 12 of the Macedonian law, Article 11 of the Croatian law, Article 15, para. 7, of the Ser-
bian law, Article 24 of the Bulgarian law.
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solution, and confirms to a greater extent to the tendency to eliminate all unnecessary
formalities relating to access to information of public importance.

The legislation of the analysed countries consistently requires that a request
should be precise enough, i.e. the information that is requested must be singular and
easily defined or definable. In case the request is incomplete, the public authority
may request from the applicant to complete the request — the specified timelines
are mostly short and range from 3 days,” to eight’* or fifteen,” or over 30 days
in Bulgaria.” In accordance with the Bosnia and Herzegovina law, the applicant
is informed that the public authority is not able to make the requested information
accessible, including a reference to the relevant legal remedy.”” Truth be told, the
Bosnia and Herzegovina law does stipulate that the public authority should indicate
specifically, in the information to the applicant that the request cannot be processed,
all issues that could clarify the request.””® It appears that this unduly lengthens the
procedure for accessing information and takes it out of the regular procedure — the
public authority and the applicant could make the same joint effort even at this stage
of the procedure, rather than initiating a new procedure before another authority or
resubmitting a new, more precisely stated request when the initial request could also
be clarified; consequently, it can be argued that the Bosnia and Herzegovina law does
not fully comply with the international standard that specifies that the pubic authority
cannot ignore a request if it is not stated clearly enough, and that is has to assist the
applicant to identify the documentation that contains the requested information.”

With respect to the timelines in which public authorities are required to handle
requests, to the most part, they are specified explicitly by law, and can be assessed
by all means as reasonable; these are, in most cases, 15 day timelines, with certain
exceptions such as Montenegro, where the specified timeline for handling of requests
in the 2005 statute is 8 days or, in exceptional cases, 48 hours,* and Macedonia, where
Article 21 of the law specifies that the public authority holding the information must
provide it immediately, i.e. within maximum 30 days. In our opinion, the Macedonian
law specifies an unduly long timeline, even if we take into account the fact that the
Macedonian law specifies also the timeline of 30 days for the applicant to complete
his/her incomplete request, whereby it appears that the legislator’s intention was to
seek a balance between these two timelines.

73 Croatian law, Article 12.

74 Montenegrin Law, Article 17.

75 Serbian Law, Article 15, para. 6.

76 Article 29, para. 1.

77 Bosnia and Herzegovina Law, Article 12.

78 Bosnia and Herzegovina Law, Article 12, para. 2.
79 See Section 1.2.

80 When it is necessary to protect human lives or freedoms, the request must be handled immediately,
and within maximum 48 hours - Article 16, para. 2 of the Montenegrin Law. The same exemption is
stipulated also in Article 16, para. 2 of the Serbian Law.
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The rules on the form in which public authorities decide on requests vary.
Some of the regulations require public authorities to adopt a ruling, (Montenegrin
Law of 2012, Article 30), i.e. decision (Bulgaria, Articles 34 and 38) irrespective of
whether the request is accepted or denied. Some of the laws do not explicitly specify
the form of a decision upon a request in case the request is accepted, but do specify
that it in case the request is denied a ruling must be adopted and such ruling must be
reasoned (Serbia, Article 16; Croatia, Article 15). All the Laws explicitly specify the
obligation to provide the reasons for the denial of the request in writing, which is in
compliance with the relevant international standards.

Another important international standard relating to access to information of
public importance is that it must not imply high costs for the applicant. As stated
above,?! that means that while the public authorities cannot charge fees for the access
to information itself, they can charge the applicant for the issuance of the copies of
documents, whereby such fees must be reasonable and cannot exceed the actual costs
incurred by the pubic authority for such action. This rule is implemented consistently
in the laws of all the analysed countries.* Some of the countries also have separate
rules on exemptions from payment of such fees for specific categories of applicants —
in Serbia, for example, the categories exempted from such fees include the journalists,
in case they request copies of documents for professional purposes, human rights
associations, in case they request copies of documents necessary to implement the
association’s goals, as well as all natural and legal entities in case the requested
information relates to threats to, i.e. protection of human and environmental health.®
In Montenegro, persons with disability are exempt from the fees,** and, pursuant to
the new statute, the exemption also covers persons in social need.*® In Bosnia and
Herzegovina, the first ten standard-sized pages copied are free of charge.®® On the
other hand, in Macedonia, the Law already specified explicitly that a pubic authority
may request from an applicant to advance the payment for the provision of large-
volume information®” - in the other countries, this issue is regulated under bylaws.*

81 See Section 1.2, and particularly footnotes 39 and 40.

82 Bosnia and Herzegovina, Article 16; Montenegro/2005 Article 19, Montenegro/2012, Article 33;
Macedonia Article 29; Serbia Article 17; Kosovo Article 21; Bulgaria Article 20.

83 Article 17, para. 4.

84 2005 statute Article 19, para. 3, 2012 statute Article 33, para. 3.
852012 statute, Article 33, para. 3.

86 Article 16.

87 Article 29, para. 5.

88 In Serbia, for example, if the necessary costs of issuing copies of the documents containing informa-
tion of public importance exceed 500.00 Serbian dinars, the applicant is required to advance a deposit
in the amount of 50% of the total necessary costs before the information is issued. (See The Price List
(Troskovnik) specifying the necessary costs of issuance of copies of the documents containing infor-
mation of public, which is an integral part of the Decree on Fees for Necessary Costs of Issuance of
Copies of Documents, Official Gazette RS 8/2006). In Croatia, on the other hand, the applicants are
requested to advance the total amount of the expected real costs of the provision of information, and
if he/she fails to do so, it is considered that he/she has withdrawn the request. (Article 4 of the Criteria
for Setting Fees from Article 19, Para. 2, of the Law on the Right to Information).
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2.4. Legal Remedies in Case of Denying Access to Information of Public
Importance

The issue of legal remedies in case the public authority denies the request for
access to information of public importance is closely linked to the existence of an
independent body that would supervise the compliance with the regulations on access
to information of public importance. As stated above,* the international standards
require that, in case the request for access to information is denied, the applicant has
a right to appeal to an administrative authority, and subsequently to initiate a relevant
court proceeding. It is preferable that the administrative authority that receives the
request is not a regular second-instance authority, but an independent and impartial
body. Most of the countries whose legislation is analysed have established separate
independent bodies for this:

- the Commissioner for Information of Public Importance and Personal Data
Protection” in Serbia;

- the Personal Data Protection Agency®! in Croatia;

- the Commission for the Protection of the Right to Free Access to Information® in
Macedonia;

- the Ombudsman® in Bosnia and Herzegovina; and

- in Kosovo, the People’s Lawyer® — but only to a degree. Namely, in contrast to the
other countries, whose laws explicitly specify that appeals against decisions denying
the request for access to information or appeals against administrative silence are
submitted to an independent body, the Kosovo law stipulates only that the People’s
Lawyer “ assists the citizens to implement their right to access documents which has
been denied”, and that he/she is required to undertake the necessary measure for the
promotion and support of the right to access public documents, and submit regular
reports to the Parliament regarding the implementation of that right.”> At the same
time, Para. 4 of Article 17 of the same law stipulates that the dissatisfied party in the
procedure for accessing information of public importance may file an appeal also

89 See Section 1.2.

90 http://www.poverenik.org.rs.

91http.//www.azop.hr The Agency was granted this competence only after the adoption of the amend-
ments to the 2011 Law on the Right to Access Information (Zakon o pravu na pristup informacijama,
Narodne novine 77/11). Prior to that, appeals were filed to the manager of the public authority, and
that solution was criticised. M. Vidakovi¢ Muki¢, Zakonsko uredjenje prava na pristup informaci-
Jjama u Hrvatskoj, Bosni i Hercegovini i Srbiji i Crnoj Gori. Materials from the event “28. Septembar
Medunarodni dan Gradani imaju pravo znati”. Zagreb (HND Large Conference Hall): 28 September
2005.

92 http://www.komspi.mk.

93 http://www.ombudsmen.gov.ba.

94 http://www.ombudspersonkosovo.org.
95 Article 17.
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to other institutions. As the Kosovo law stipulates that the Law on Administrative
Procedure (Zakon o upravnom postupku)® applies accordingly to the procedure for
accessing information of public importance, it has to be understood that Kosovo has
adopted a combination of the two system, implying the protection of the right to access
to information in accordance with the general regime applicable to the administrative
procedure, and a partial application of the special regime to this right.

The Bulgarian law and Montenegrin law of 2005 do not stipulate the existence
of an independent body responsible for the control of the implementation of the
laws on access to information of public importance. In Bulgaria, therefore, appeals
are submitted directly to an administrative court or to the Supreme Administrative
Court, depending on the body that adopted the initial decision.”” In Montenegro,
appeals against acts by the first-instance authorities relating to the requests for
access to information can be submitted to the authority responsible for the oversight
of the first-instance authority’s performance, and if there is no such authority, an
administrative dispute can be initiated.”® However, the situation in Montenegro had
changed considerably with the adoption of the 2012 statute - this competence is
entrusted to the Personal Data Protection and Access to Information Agency.” Such
dual competence is also vested with the Serbian Commissioner for Information of
Public Importance and Personal Data Protection and the Croatian Data Protection
Agency; the solution can also be found in comparative law, where it has shown good
results.!® The practice of the countries in the region, however, shows that one of
the main difficulties in the work of these bodies is the number of their employees,
which is often insufficient and cannot handle the growing inflow of cases. Since the
Montenegrin Agency has not yet started to work and there is no information on by
how many employees will the existing number of 25 increase,'” it remains to be
seen whether Montenegro has learned some lessons from the Serbian and Croatian
experiences.

So far, it has been shown that in Montenegro the main practical problem was
not only the lack of the independent body, as the authorities that had denied access to
information of public importance lost administrative disputes initiated against them
by the applicants, but also the lack of sanctions'*> and enforcement mechanism. The
situation is similar in Serbia, whose law has been assessed as the best in the world, and

96 Article 15.

97 Article 40 of the Bulgarian Law.

98 Article 20 of the Bulgarian Law.

99 Article 34 of the 2012 Law.

100 United Kingdom, Germany, Slovenia, Estonia, Spain. Cf. M. Savino, p. 36.
10V http://azlp. me/index.php/o-agenciji/organizacija-agencije.

10241p - //www.slobodnaevropa.org/content/novi-cg-zakon-korak-unazad-u-slobodi-pristupa-infor-
macijama/24636075.html.
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whose Commissioner is particularly active. In his 2012 report!® the Commissioner
has pointed out that the statutory mechanism according to which the Government,
at the Commissioner’s request, is to ensure the enforcement of the Commissioners’
rulings'™ does not work in practice, and that none of the 17 cases during 2011
when the Commissioner had made such a request to the Government had yielded
any results.!® On the other side, one of the recommendations for the improvement
of the Bulgarian legislation is precisely the establishment of an independent body
that would control the implementation of the law on access to information of public
importance.'® Practice will show whether the changes to the legislative and the
institutional framework in Montenegro shall yield positive results.

It appears that the main problem in all the analysed countries is in fact the
inherited culture of confidentiality of information and lack of culture of transparent
and open operation, and that the efforts on the promotion of the idea that information
should be, as a rule, accessible, rather than confidential is equality important as a
sound legal framework.

In the countries that have independent bodies responsible for the oversight
over the implementation of the regulations on free access to information of public
importance, in most cases, the timelines for acting upon appeals are specified so that
they do not exceed 30 days (in Serbia and Croatia, the body is required to decide
without any delay and within maximum of 30 days, in Macedonia the timeline
is 15 days, the Kosovo law does not specify any timelines). The decisions of the
independent bodies can be contested by initiating an administrative procedure, which
is urgent. The Montenegrin statute of 2005 also specifies a short timeline for the
second-instance authority to act upon an appeal against the first-instance decision

103 f. 1zvestaj o sprovodenju Zakona o slobodnom pristupu informacijama od javnog znacaja i Za-
kona o zastiti podataka o licnosti za 2011. godinu, available at
http://www.poverenik.org.rs/images/stories/dokumentacija-ova/izvestajiPoverenika/2011/latiz-
vestaj2011.pdf.

104 The solution is envisaged in Article 28 of the Free Access to Public Information Act and was intro-
duced by the 2010 amendments: The Commissioner’s rulings shall be binding, final and enforceable.
Administrative enforcement of the Commissiner’s rulings shall be carried out by the Commissioner by
force (by an enforcement measure, that is, a fine), pursuant to the statute governing general administra-
tive proceedings. In the proceedings for the administrative enforcement of a Commissioner’s ruling
an appeal concerning the enforcement may not be filed. If the Commissioner is unable to enforce his
ruling in the manner prescribed in paragraph 2 hereof, the Government shall provide him assistance at
his request, in the procedure for the administrative enforcement of such ruling - by resorting to mea-
sures within its competence, that is, by ensuring that the Commissioner’s ruling is enforced by direct
enforcement.

105 Tzvestaj o sprovodenju Zakona o slobodnom pristupu informacijama od javnog znacaja i Zakona o
za$titi podataka o li¢nosti za 2011. godinu, p. 91.
http://www.poverenik.org.rs/images/stories/dokumentacija-ova/izvestajiPoverenika/2011/latiz-
vestaj2011.pdf.

106 Access to information in Bulgaria, p. 7, available at http.//store.aip-bg.org/publications/ann_rep
eng/2011.pdf.
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— three days, whilst the 2012 statute extends this timeline to 5 days; the decision
has to be served to the applicant within 15 days from the appeal. The Bulgarian law
does specify any timelines, and refers to the law on administrative procedure for all
matters.

2.5. Publishing Information of Public Importance by Public Authorities

The relevant laws of the countries whose legislation is analysed regulate
publishing information of public importance by public authorities differently. With
that respect, two approaches can be singled out:

- the laws on access to information of public importance that stipulate the
obligation of public authorities to inform the citizens about their right to information
held by those public authorities and the instructions relating to the relevant procedure.
This obligation is followed by the obligation to report to the relevant authority regarding
the number of received requests for access to information of public importance and
the actions undertaken upon those requests. This approach was adopted by Macedonia
and Montenegro in its 2005 statute.

- the laws that, in addition to the above, stipulate also a broader obligation
of public authorities to publish information relating to their organisation and actions
(competencies, organisational structure, sources of financing, services provided to
beneficiaries) by publishing annual information guides or annual reports, but also by
making it available on their web sites. This approach is adopted in Serbia, Bulgaria,
Croatia, Bosnia and Herzegovina, Kosovo and Montenegro, in its 2012 statute.

In accordance with the gathered information, but also based on their practice,
the independent bodies responsible for free access to information of public importance
publish their reports that, in addition to providing statistical reviews, point out to
weaknesses in the practical implementation of the regulations on access to information,
and provide recommendations for the improvement of the legal framework and the
practice. Similar reports are prepared also by some nongovernmental organisations,'?’
and both types of reports serve as useful tools for the identification of problems that
occur in practice.

107 For example, Access to Information Programme in Bulgaria - Attp://www.aip-bg.org or Mans in
Montenegro - http://www.mans.co.me/
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2.6. Problems in Practice

As it could be seen in the previous analysis, the legal frameworks of the
analysed countries are to a great extent aligned and are based on similar principles.
Therefore, it should not be a surprise, especially taking into account common legal
and social background of these countries, that their practical problems pertaining to
the implementation of the right to information are also concurrent. With that respect,
the following categories of problems can be singled out:

- a lack of access to the information that was declared confidential. In
Montenegro, for example, the definition of confidential information from the Law on
Classified Information (Zakon o tajnosti podataka) is not aligned to that from the Law
on Free Access to Information (Zakon o slobodnom pristupu informacijama), and the
Law on Confidentiality of Information (Zakon o tajnosti podataka) does no require he
application of the harm test in case of requests for access to information.'*® In Croatia,
for example, the Agency was not able to access confidential information, and was
forced to deny the requests for access to such information to ensure that the process
requirements for the initiation of administrative dispute process are met.'” The Serbian
Commissioner for Information of Public Importance and Personal Data Protection, in
his performance report for 2011,''? also pointed out that public authorities had denied
requests for access to such information citing as the reason confidentiality or secrecy
of information, often so declared by bylaws or even contractual clauses, in violation
of law. An additional problem in Serbia is the fact that none of the bylaws that would
regulate in more detail the criteria that public authorities should use when classifying
information into various degrees of secrecy, has been adopted yet'!! It seems that the
heritage of secrecy is still deeply rooted in the countries in the region.

- public authorities do not fully implement the legislative framework
concerning free access to information of public importance and have been noted to be
reluctant to act upon the decisions by independent bodies or court decisions adopted
in the proceedings relating to information of public importance''* A good illustration
supporting the first claim is the practice of implementation of the Law on Free Access

108 pttp - //www.mans.co.me/wp-content/uploads/2011/07/Izvjestaj-o-primieni-ZoSPI-januar-
april-2011.pdf.

109 htp:/www.azop. hr/news.aspx?newsID=163&pagelD=87.

UO0nttp.//www.poverenik.org.rs/images/stories/dokumentacija-nova/izvestajiPoverenika/2011/latiz-
vestaj2011.pdf.

11 Gajin, “Razvoj i medusobno uskladivanje normativnih okvira pristupa informacijama od javnog
znaca 1 zastite tajnih podataka”, zbornik radova Pristup informacijama od javnog znacaja i zastita
tajnih podataka, OEBS i CUPS, Beograd, 2012, p. 12.

U2 hitp://www.poverenik.org.rs/images/stories/dokumentacija-nova/izvestajiPoverenika/2011/latiz-
vestaj2011.pdf., http://www.mans.co.me/wp-content/uploads/2011/07/Izvjestaj-o-primieni-ZoSPI-jan-
uar-april-2011.pdf.
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to Information of Public Importance in Serbia, which concerns the application of
the so-called “threefold test”, whereby it is established whether the interest of the
public to know is in conflict with another prevailing interest - as Gajin'"* points
out, the number of decisions in which this test was indeed applied is minor, which
means that the public authorities systematically ignore the central statutory institute.
As for the public authorities’ unwillingness to act upon the decisions adopted by
independent bodies or courts, the main problem lies in the systems of sanctions
and their enforcement. It is notable that in all the states under research the public
authorities refuse to act upon the relevant decisions of independent bodies or courts
in particularly sensitive cases. The reasons behind such refusal are of political nature,
just as, in fact, are the mechanisms that should ensure their observance - they are
also political and based on the main principles of democracy. Hence, some specific
recommendations for improving the legislative framework cannot be given; however,
there is room to stress once again the importance of further affirmation and acceptance
of the right to free access to information.

- weaknesses relating to active transparency of the public authorities’ ac-
tions.'"* Public authorities do not fully comply with their obligation to make data on
their work available to the public in a comprehensive and timely manner, or do not
comply with it consistently. For instance, a public authority shall publish an infor-
mative booklet (Informator) on its work, but shall not update it for the following 12
months, even though regular updating in fact takes up less time and is not technologi-
cally challenging. A negative example in that respect is even the Croatian Personal
Data Protection Agency - information on the number of its employees or its organisa-
tional structure cannot be found on its website,''"> whereas the information on the use
of public funds is detailed. A positive example, on the other hand, is the website of the
Serbian Commissioner for Information of Public Importance and Personal Data Pro-
tection - it includes a detailed list of employees and their CVs''¢ and a comprehensive
and detailed information booklet.!” It seems that the other public authorities are most
reluctant to publish the very information that the general public is most interested
in - data on the manner in which the public funds are being spent, and data on public
procurement procedures in particular.

1133, Gajin, op. cit, p. 14.

14 hitp://store.aip-bg.org/publications/ann_rep _eng/2011.pdf:
US http://www.azop.hr/page.aspx? PageID=34.

16 nttp://www.poverenik.org.rs/sr/o-nama/organizacija. html.

U7 http://www.poverenik.org.rs/sr/informator-o-radu/aktuelni-informator/1287--2012-. html.
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3. CONCLUDING REMARKS

In all the researched countries, as pointed out before, the statutes governing
free access to information of public importance were adopted after the year 2000,

generally as a part of legislative interventions related to the EU accession process.
This also means that the legislative frameworks of these states are, for the most part,
based on relevant international standards, the most prominent of which at this time
is the Recommendation R(2002)2 of the Committee of Ministers to member states
on access to official documents, constituting an expression of best European practice
in this field. It is also notable that the majority of these countries make additional
efforts towards improving both the legislative framework and relevant practice, as
evidenced by the recent changes to relevant statutes in Croatia and Montenegro, but
also by the positive practice of the independent bodies, most notably, of the Serbian
Commissioner. It is unusual that in almost all these countries the adoption of statutes
concerning free access to information had preceded the adoption of modern statutes
governing the confidentiality of information, even though free access to information,
as Vodinelic points out'® is the youngest subject-matter concerning data. This can
also be taken to be yet another confirmation of the claim previously made - that the
culture of secrecy is still deeply rooted in all these countries and that, in order for the
right to free access to information to be enjoyed fully in the future all the measures
prescribed by law must be taken consistently, and these efforts should be coupled
with additional activities aimed at increasing the awareness of public authorities on
the importance and the necessity of free access to information.

As for a general assessment of compliance with relevant international
standards, where A would signify full compliance with such standards, B partial
compliance and C non-compliance, the legislative frameworks of Serbia and Croatia
(and also the new Montenegrin legislation) can be assessed with an A, whilst the
legislative frameworks of Macedonia, Bulgaria, Bosnia and Herzegovina and Kosovo,
as well as the legislative framework that is still applied in Montenegro would have
to be assessed with a B - primarily due to the fact that the legislative framework is
not fully elaborated and could be improved with respect to the general principles
concerning classified data, rules on proactive access to information of public
importance, prescribed time limits for the public authority to decide on the request
to access information, fees paid by the person who requests access to information,
insufficiently developed institutional framework concerning the enjoyment of this
right.

118 v Vodineli¢, “Normiranje informacionog trougla”, zbornik radova Pristup informacijama od ja-
vnog znacaja izastita tajnih podataka, OEBS, CUPS, Beograd, 2012, p. 19.
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INTERNAL AND EXTERNAL AUDIT

1. INTERNATIONAL STANDARDS

1.1. Introduction

Regulating the public sector internal and external audit is particularly
important for preventing corruption, i.e. building integrity of the defence sector, given
that internal and external audit are considered to be key mechanisms for controlling
the way in which public funds are spent and for ensuring that public resources are
used in a legal, regular, economic, efficient and effective manner. Control of public
expenditures establishes whether the budget was spent as intended, which enhances
discipline in spending of public funds and the accountability of public funds users.

The management of public funds draws citizens’ attention, since the state has
the obligation to account to the public for using the public funds. External audit is
the most important element of the control system in the public sector, which enables
taxpayers to check how the government uses public funds, whilst internal audit checks
whether the programmes and plans for conducting operations within the competence
of budget users are safe from losses, fraud or abuse.?

International standards concerning internal and external audit are based
on general European and internationally-accepted principles and best practices
of financial management and control. Internal and external audit are considered
,,Soft““ acquis - they are not a part of the acquis communautaire since there are no
EU regulations in these two areas; instead, they are in exclusive competence of the
member states. The countries in the region are expected to apply norms established by
the Institute of Internal Auditors (ITA) and the International Organisation of Supreme
Audit Institutions (INTOSALI), since the implementation of standards established by
these two institutions is considered to be best practice for internal and external audit
in the public sector.

I Research Assistant, Institute of Comparative Law, Belgrade.

2 M. M. Milunovié, ,,Unapredenje interne revizije u javnom sektoru Republike Srbije”, Vojno delo vol.
63, jesen (3)/2011, p. 317.
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The European Commission has confirmed that the implementation of IIA and
INTOSALI standards is considered good practice by indicating that the most important
standards in the field of internal control are included in INTOSAI Guidelines for
Internal Control Standards for the Public Sector and in IIA documents (referring to
the document on the main positions concerning internal audit in Europe — ECIIA
Position Paper on Internal Auditing in Europe®), and, when it comes to external
audit, in the Lima Declaration of 1977.4

The adoption of established international standards is an obligation to which
all countries in the region are subject to, since the countries acceding to the EU have
to reform the financial management sector pursuant to internationally recognised
standards and the EU good practice. The only exception in Bulgaria, which has
already accepted these standards before becoming an EU member.

As apart of the comprehensive assessment of the ability of candidate countries
to undertake obligations of EU membership and ability to adhere to and implement
EU acquis, internal and external audit are covered by Chapter 32 of the pre-accession
negotiations, named Financial Control. Internal and external audit are reviewed
through an analysis of the institutional and legislative framework regarding internal
and external audit, establishment of decentralised and functionally independent
internal audit, establishment of independent and functionally independent supreme
audit institution (SAI), auditing practice and implementation of opinions and
recommendations of the internal auditors and the SAIL

In order to assess the progress of the countries negotiating EU membership,
the EU Commission delivers annual regular progress reports whereby it assesses each
countries progress in meeting the membership requirements, chapter by chapter; the
last, so-called comprehensive monitoring report is delivered immediately before
accession of a candidate country to the EU. The reports include an assessment on
whether the financial control standards, i.e. internal and external audit standards, are
met.

In addition to the assessment made in the EU Commission reports, the
acceptance of international internal and external audit is also assessed in the reports
adopted within the SIGMA programme. SIGMA programme is a joint initiative of

3 ECIIA Position Paper on Internal Auditing in Europe, European Confederation of Institutes of Inter-
nal Auditing, Brussels 2005.

4 Cf. EC, Welcome to the world of PIFC, European Commission, 2006, http://ec.europa.eu/budget/
library/biblio/documents/control/brochure_pifc_en.pdf, 8.02.2013, p. 6.

The EU Commission Questionnaire addressed to the Government of the Republic of Serbia expressly
provides that a candidate country for EU membership is expected to apply international audit stan-
dards established by the INTOSAI Guidelines for Internal Control Standards for the Public Sector
(which are based on the second version of the COSO model of the Institute of Internal Auditors) and
INTOSAI norms, the Lima and Mexico Declarations in particular. Cf.. Questionnaire - Information re-
quested by the European Commission to the Government of Serbia for the preparation of the Opinion
on the application of Serbia for membership of the European Union, 2010, Attp://www.media.srbija.
gov.rs/medeng/documents/questionnaire_srb.pdf, 8.02.2013, p. 358.
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the Organisation for Economic Co-operation and Development and the European
Union, which is principally financed by the EU with the aim of providing support to
the public administration systems in the candidate and potential candidate countries,
and also in the countries covered by the EU neighbouring policy.

The support to improving the governance and management in the public
sector is realised by assessing the progress accomplished by the reforms and
establishing priorities by setting baselines which reflect international standards, best
practice and EU regulations.> SIGMA has established numerous criteria for accessing
the success of the countries’ reform efforts in the public administration sector,
including internal and external audit, where each criterion reflects EU membership
requirements in accordance with the EU best practice and accepted international
standards. The baselines developed by SIGMA include a considerable number of
questions concerning the public funds management systems, which SIGMA uses to
make annual reports on different aspects of governance and management in the public
sector for the countries in the region. In order to prepare and verify its assessments,
SIGMA organises interviews with a number of interested parties as a part of its field
missions and analyses regulations and other relevant documents. The opinions given
within the SIGMA programme are integrated in the EU Commission annual progress
reports, although in a considerably less detailed form.°

Establishing and ensuring accountability of budget users in the countries
wishing to accede to the EU is, therefore, specific obligation that is a part of the
EU accession negotiations (Chapter 32), where the analysis of internal and external
audit is done by assessing whether and to what extent are the international financial
control standards, as formulated in the acts adopted by the Institute of Internal
Auditors and the International Organisation of Supreme Audit Institutions, adopted
and implemented. To conclude, even though the mentioned international standards
are not legally binding, given that they can be classified as soft acquis, and their
implementation only constitutes good EU practice, nevertheless, countries aspiring
to become EU members need to accept them, and based on the progress in alignment
with these rules the EU Commission writes its annual progress reports.

5 Cf SIGMA, Control and Management System Baselines for European Union Membership, SIGMA
Baselines — October 1999.

6 Cf. CEP, Towards a More Financially Responsible Government in Serbia: Implementation of Rec-
ommendations and Measures of the Serbian State Audit Institution, European Policy Centre, Belgrade
2012,http://www.cep.org.rs/images/eng _analysis_implementation _measures_and_recommendations_
dri.pdf,3.2.2013, pp. 18-19.
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1.2. Sources of Law

1.2.1. Internal Audit as a Part of the Internal Financial Control in the Public
Sector Concept

International internal audit standards in the public sector were developed
simultaneously with the concept of internal financial control in the public sector
(PIFC), developed by the EU Commission in order to create a structured and
operational model of assistance to member states and (potential) candidate countries
for improving internal control and control environment in the public sector. Pursuant
to this concept, internal financial control in the public sector must be aligned with the
international INTOSAI and ITA standards and EU best practice, which is why all the
countries in the region have regulated internal audit in accordance with the mentioned
standards and refer to their application in relevant regulations. In addition, certified
internal auditors in all the countries who are members of national associations or
the Institute of Internal Auditors are under the obligation to adhere to professional
standards for the performance of internal audit, which are established by the Institute
of Internal Auditors.”

1) Guidelines for Internal Control Standards for the Public Sector, issued by
the International Organisation of Supreme Audit Institutions sets the standards
for establishing financial management and control in the public sector.® Standards
include the integral internal control framework as defined by The Committee of
Sponsoring Organizations of the Treadway Commission - COSO - not including
the function of internal audit. However, certain provisions address internal audit,
and hence the Guidelines cover the role of internal audit.

2) International Professional Practices Framework — the conceptual framework
established by the Institute of Internal Auditors, which unites Mandatory Guidance
for professional internal audit practice and Strongly Recommended Guidance,
which describes practices for effective implementation of the Mandatory
Guidance.

**Mandatory Guidance has three main elements: Definition of Internal Auditing,
Code of Ethics and International Standards for the Professional Practice of
Internal Auditing — Standards. The standards are divided into Attribute Standards
and Performance Standards.

7 The Institute of Internal Auditors is an international professional association of internal auditors
the members of which are authorised national associations or internal audit institutes, which gather
internal auditors.

8 Guidelines for Internal Control Standards for the Public Sector (INTOSAI GOV 9100) — Interna-
tional Organization of Supreme Audit Institutions.
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*»Strongly Recommended Guidance includes Practice Advisories, Position

Papers and Practice Guides.

3) INTOSAI GOV 9140 Standards — Internal Audit Independence in the Public
Sector. These standards, established by the International Organisation of Supreme
Audit Institutions, also refer to the application of other sources governing the
independence of internal auditors: Standards of the Institute of Internal Auditors,
ISSAI 1610 Financial Audit Guideline — Special Considerations — Using the Work
of Internal Auditors and International Standard on Auditing 610 adopted by the
International Auditing and Assurance Standards Board.

4) INTOSAI 9150 Standards — Coordination and Cooperation between SAls
and Internal Auditors in the Public Sector.

1.2.2. External Audit

External audit has a key role in the assessment of and reporting on the
financial control and internal audit performance. External audit is the most important
mechanism allowing the tax payers to control how the government uses the public
funds, and that is why the comparative law accepts the solution of the establishment
of supreme audit institutions to examine the use of the budgetary and other public
funds, i.e. to examine lawful and effective use of public funds.

When it comes to external audit, the countries in the region are expected
to apply the rules established by the International Organisation of Supreme
Audit Institutions, and in particular the rules envisaged by the Lima and Mexico
Declarations. The International Standards for Supreme Audit Institutions Framework
consists of documents adopted by the Congress of the International Organisation of
Supreme Audit Institutions (INCOSALI), in order to regulate the professional operating
standards for SAIs.’

INTOSALI is a professional organisation of supreme audit institutions in
countries members of the United Nations or its specialized agencies. European
Court of Auditors is a full member of INTOSAI, because participation as a full
member in INTOSALI is also open to SAIs of those supranational organisations which
are a subject under international law and are endowed with a legal status and an
appropriate degree of economic, technical/organisational or financial integration.'

9 International Standards of Supreme Audit Institutions — ISSAI framework.
10 Cf: Art. 2. Statutes of INTOSAL http://www.intosai.org/about-us/statutes.html.
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SAls, as members of the INTOSALI, are not under the obligation to apply INTOSAI
documents, but the SAIs nevertheless accept that the implementation of INTOSAI
standards is considered good practice, even though it is up to each SAI to decide
whether it will implement these standards and to what extent. However, the importance
of these standards is substantial, which is why the INTOSAI, on its Congress held
in Johannesburg in 2010, has adopted a Declaration inviting all the INTOSAI
members to accept the International standards (The South Africa Declaration on the
International Standards of Supreme Audit Institutions). The importance of INTOSAI
standards was also confirmed by the UN General Assembly adopting a Resolution
on the SAI independence which refers to the application of these standards, the Lima
and Mexico Declarations in particular.'

In all countries in the region (except for Kosovo) the SAls are members of
the INTOSAI and have all opted for accepting the INTOSALI International Standards
for SAI Framework and use professional INTOSALI standards in their work. Croatian
State Audit Office is a member of INTOSAI since 1994. The Audit Office of the
Institutions of Bosnia and Herzegovina, Bulgarian National Audit Office and
Macedonian State Audit Office became members of INTOSAI in 2001. The State
Audit Institution of Montenegro acquired full membership in INTOSAI in 2007 and
the State Audit Institution of Serbia in 2008. The Office of Audit General in Kosovo
is not a member of the INTOSALI, but the Office adopted standards of INTOSAI and
the representatives of OAG regularly attend the activities organized by INTOSAL

INTOSAI documents form a four-level hierarchical system:
Level 1: Founding principles included in the Lima Declaration

Lima Declaration of Guidelines on Auditing Precepts includes a series of
fundamental principles of the INTOSAIL"

Level 2: Prerequisites for the Functioning of Supreme Audit Institutions

The Prerequisites for the Functioning of Supreme Audit Institutions are based
on the Founding Principles (Level/ 1) which are developed so as to formulate the main
prerequisites for the correct functioning of the SAls and professional external audit
practice. These standards include the following sources: The Mexico Declaration on
SAI Independence,” Guidelines and Good Practices Related to SAI Independence,'

1T UN General Assembly Resolution A/66/209 — Promoting the efficiency, accountability, effectiveness
and transparency of public administration by strengthening supreme audit institutions.

121SSAI 1 — Lima Declaration of Guidelines on Auditing Precepts.
13 ISSAI 10 — The Mexico Declaration on SAI Independence.
14 1SSAI 11 — Guidelines and Good Practices Related to SAI Independence.
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Principles of transparency and accountability,"> Code of Ethics'® and Quality Control
for SAIs."”

Level 3: Fundamental Auditing Principles

Third-level sources are based on the documents of the previous two levels
and comprise fundamental principles of the auditing process.!® The fundamental
principles comprise the following sources: Basic Principles," General Standards,”
Field Standards®' and Reporting Standards.”

Level 4: Auditing Guidelines

Auditing guidelines comprise General Auditing Guidelines and Specific
Auditing Guidelines. The documents further develop the fundamental audit principles
into detailed and operational guidelines which can be used in everyday audit practice.
General Auditing Guidelines include the Guidelines on Financial Audit, Guidelines
on Performance Audit and Guidelines on Compliance Audit,”® whereas the Specific
Guidelines cover specific topics.**

In addition to documents comprising the International Standards for Supreme
Audit Institutions Framework and which include auditing standards and guidelines,
the SAIs also apply the INTOSAI Guidance for Good Governance (INTOSAI GOV).
These Guidelines include important instructions concerning internal control and
accounting which are useful for the public administration and comprise Accounting
Standards and Internal Control Standards.”

15 ISSAI 20 — Principles of transparency and accountability; ISSAI 21 — Principles of Transparency
and Accountability - Principles and Good Practices

16 1SSAI 30 - Code of Ethics. The Code of Ethics contains the following principles: Integrity, Indepen-
dence, Objectivity and Unbiasedness, Confidentiality, Competence.

171SSAI 40 — Quality Control for SAls. Cf. http://www.issai.org/composite-191.htm.

I8 Cf. http://www.issai.org/composite-192.htm.

19 ISSAI 100 — Basic Principles in Government Auditing.

201SSAI 200 — General standards in Government Auditing and standards with ethical significance.
21 ISSAI 300 — Field Standards in Government Auditing.

22 ISSAI 400 — Reporting standards in Government Auditing.

23 Cf. General Auditing Guidelines on Financial Audit, General Auditing Guidelines on Performance
Audit, General Auditing Guidelines on Compliance Audit.

24 Cf. Guidelines on International Institutions, Guidelines on Environmental Audit, Guidelines on Pri-
vatisation, Guidelines on IT-audit, Guidelines on Audit of Public Debt, Guidelines on Peer Reviews.

25 Cf. http://www.issai.org/composite-194.htm.
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1.3. Content of Standards

1.3.1. Public Internal Financial Control

Internal audit is a part of a comprehensive public internal financial control
system (PFIC), consisting of financial management and control, internal audit, and
their harmonisation and coordination. Financial management and control means a
system of policies, procedures and activities established by the Head of the Entity
(public funds beneficiary), in order to provide reasonable assurance by way of risk
assessment that the objectives of the entity have been accomplished in a legal,
proper, economical, efficient, and effective manner. The internal audit standards are
based on the components of internal control (control environment, risk assessment,
control activities, information and communication, monitoring), and, therefore, they
are organised in accordance with those elements.? The central harmonisation unit
is a central organisation responsible for developing and promoting methodologies
relating to financial management and control and internal audit, in accordance with
the internationally accepted standards and the best practice.

The system of internal financial control in the public sector is based on the
managerial accountability principle, according to which the manager of the budget
user (a state body or organisation) is accountable for the management and control
of the work of the organisation under his/her management, and also responsible for
setting and accomplishing the organisations’ objectives; internal financial control
system considerably contributes to accomplishment of these objectives.?” Managerial
accountability means that managers are accountable not only for the adoption of
financial decisions, but also for adopting such decisions in the adequate manner and
for implementing them in the best interest of the public.?® This means that the manager
is also directly responsible for (proper) setting up, functioning and promotion of the
internal financial control system. Consequently, the minister of fefence, being the
head of the ministry of defence, is under the obligation to set up an internal financial
control system in the defence sector, or rather, within the ministry of defence.

Managerial accountability covers both financial management and control and
internal audit and hence the head of the organisation has the responsibility to set
up both an efficient internal control system and internal audit. Recently the focus
has shifted towards financial management and control, because the setting up and
development of internal audit depend on the financial control and management being
developed pursuant to the managerial accountability principle. Internal auditors, even

26 Cf. Guidelines for Internal Control Standards for the Public Sector.

27 Cf. R. de Koning, Public Internal Financial Control, 2007, http://www.pifc.eu/translations/Pifc-
Bosnian.pdf , (23.02.2013), p. 51; M. M. Milunovi¢, op. cit, p. 314.

28 R. de Koning, op. cit, p. 51.
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though directly responsible to the head of the organisation, are not responsible for
setting up the internal control system - they only evaluate its functioning, potential
weaknesses and give recommendations as to how to improve the internal financial
control system and propose corrective measures,” whilst the responsibility for the
setting up and the functioning of this system remains vested with the head of the
given state body.

The main feature of a modern, decentralised financial management and
control system is the adoption of decisions and establishment of accountability
within smaller organisational units, which are in fact charged with adopting the
concrete decisions, which implies that the control must be decentralised as opposed
to centralised. Instead of having the decisions taken and the monitoring carried
out at central Government level (usually in the Ministry of Finance), the decisions
on how to spend the budget funds are now passed by individuals responsible for
providing services, whilst their work and disposal of the budget funds is controlled by
their superiors.*® The responsibility for financial control is, therefore, decentralised,
but through a centrally-regulated legal framework (statute or rulebook), which is
the grounds for the process of harmonising the established decentralised financial
management and control systems in state authorities; this process is headed by the
Ministry of Finance.’! The development of financial management and control may
be slowed down if there is no clear awareness of the managerial accountability and
if the system is not based on the principle of separation of the managerial role and
duties of others employed with the organisation. At the same time, this principle and
the managerial accountability contribute to better understanding and the setting up of
functional decentralised internal audit.

Consequently, internal audit is set up within budget users, through special
internal audit units, which are responsible to the organisation head; internal audit
units file their reports to the organisations’ head. This means that the head of the
organisation is responsible for the decisions he/she adopts and for managing the
organisation, and is thus also responsible for the functioning of the internal control
system within the organisation; the role of the internal auditors is to the help improve
the managing of the organisation since they are “advisors within the organisation”,*
as opposed to being an additional level of control. Internal auditors make evaluations
and give recommendations, whilst the organisation head decides whether to act
on their recommendations and if so, in what manner it shall be done - hence the
organisations’ head is responsible for such decisions.

In accordance with the Definition of the Institute of Internal Auditors, internal
auditing is an independent, objective assurance and consulting activity designed to add

29 M. M. Milunovié, op. cit, 317.
30 1pid, 326.

31 1bid.

32R. de Koning, op. cit, p. 60.
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value and improve an organisation’s operations. It helps an organisation accomplish
its objectives by bringing a systematic, disciplined approach to evaluate and improve
the effectiveness of risk management, control, and governance processes.”* The
establishment of a decentralised and functionally independent internal audit is based
on the laws regulating internal audit, i.e. internal financial control of the public sector,
and the organisational placement of internal audit is stipulated under the same law, a
separate law or a bylaw.

In the defence sector, the internal audit concept is implemented by establishing
a separate, organisationally and functionally independent unit (department)
responsible for internal audit within the Ministry of Defence, in accordance with
the prescribed legal framework and international standards. The internal auditing
unit needs to be stipulated under a law or a decree, and it is recommended that the
independence and objectivity of internal audit is established by legislation and that
adequate legal protection is ensured for the internal audit profession.’* In the course
of the professional practice of internal auditing, internal auditors should rely on the
ITA’s International Professional Practices Framework, comprising Definition of
Internal audit, Code of Ethics, International Standards for the Professional Practice
of Internal Auditing — Standards, and Practice Advisories.* The purpose, authority,
and responsibility of the internal audit activity must be formally defined in an internal
audit charter, consistent with the /nternational Framework. The chief audit executive
must periodically review the internal audit charter and present it to senior management
and the board for approval.*

The separate internal auditing unit monitors the effectiveness of internal
control, providing regularly the internal control performance information (regarding
the internal control strengths and weaknesses), and issuing recommendations for its
improvement. Although internal auditors can be a valuable advisory and educational
resource on internal control, the internal auditor should not be a substitute for a strong
internal control system. For an internal audit function to be effective, it is essential that
the internal auditors be independent from management, work in an unbiased, correct
and honest way, as only then they would be able to report regularly to the relevant

33 Institute of Internal Auditors (IIA) — Definition of Internal Auditing.
34 Cf. Internal Audit Independence in the Public Sector.
35 Cf. Guidelines for Internal Control Standards for the Public Sector.

36 Standard 1000 — Purpose, Authority, and Responsibility. The internal audit charter is a formal docu-
ment that defines the internal audit activity’s purpose, authority, and responsibility. The internal audit
charter establishes the internal audit activity’s position within the organization, including the nature
of the chief audit executive’s functional reporting relationship with the board; authorizes access to re-
cords, personnel, and physical properties relevant to the performance of engagements; and defines the
scope of internal audit activities. The Code of Ethics states the principles relevant for the internal audit
profession and practice, and expectations governing the behaviour of individuals and organisations in
the conduct of internal auditing. The purpose of The Code of Ethics is to promote an ethical culture in
the profession of internal auditing. Internal auditors are expected to apply and uphold the following
four main principles: Integrity, Objectivity, Confidentiality, and Competency, and for each of principle
several behaviour rules have been established.
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authorities, giving them unbiased opinions about the internal control findings, and
providing objective proposals for the correction of the identified irregularities. That
is why the independence and objectivity of internal auditors must be established by
regulations.®’

Organisational independence is achieved in relation to other organisational
parts of the public funds beneficiary (entity), and the internal auditing unit is
accountable for its activities to the Head of the Entity, and reports directly to him/
her. In addition, internal auditing is independent from the audited activity, from
the internal control process, and from the management activities. Functional
independence implies independent planning, performing and reporting, which means
that the internal auditing unit decides independently about the scope and method of
internal audit, and reports freely about the performed audits. Internal auditors must
be freed from any political influence, they must receive adequate remuneration for
their work, have free and unrestricted access to all the documentation and personnel,
and their responsibilities and authorities must be clearly established.*® They cannot be
delegated with the performance of any other function or activity, except the internal
audit activity.

The internal audit activity must be independent, and internal auditors must be
objective in performing their work. Independence is the freedom from all conditions
that threaten the ability of the internal audit activity to carry out internal audit
responsibilities in an unbiased manner. Objectivity is defined as an unbiased mental
attitude that allows internal auditors to perform engagements in such a manner that
they have an honest belief in their work product, and that the quality of their work is not
compromised in any way. Objectivity requires that internal auditors do not subordinate
their judgment on audit matters to others. Internal auditors must have an impartial,
unbiased attitude and avoid any conflict of interest. Any threats to independence and
objectivity must be managed at the individual auditor, engagement, functional, and
organisational levels. If independence or objectivity is impaired, the details of the
impairment must be disclosed to appropriate parties. Internal auditors must refrain
from assessing specific operations for which they were previously responsible.*

1.3.2. External Audit

It is indispensable that each country have an independent Supreme Audit
Institution — an independent public institution accountable to the parliament and
performing the public funds audit function at the highest instance in accordance with
law, whereby post-audit is an indispensable task of every Supreme Audit Institution

37 Cf. Guidelines for Internal Control Standards for the Public Sector.
38 Cf. Internal Audit Independence in the Public Sector INTOSAI GOV) 9140.

39 Standards 1100 - Independence and Objectivity, 1120 - Individual Objectivity, and 1130 - Impair-
ment to Independence or Objectivity.
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regardless of whether or not it also carries out pre-audits. The traditional task of SAIs
is to perform financial audit (audit the legality and regularity of financial management
and of accounting), but in addition to this type of audit, they perform also performance
audit.*

The independence of the SAI and its staff and officials must be provided for in
the functional, institutional and financial sense. SAIs are laid down in the Constitution,
which guarantees the independence of SAIs and SAI members, while the details are
set out in legislation. In particular, the procedures for removal from office should
also be embodied in the constitution, and may not impair the independence of the
members, and the constitution must guarantee the legal protection of independence,
provided by the supreme courts. The SAI members are independent from the audited
entities, and are protected from their influence. SAIs need to be provided with the
financial means to enable them to accomplish their tasks, and they must be entitled
to apply directly for the necessary financial means to the public body deciding on
the national budget. SAIs may use the funds allotted to them under a separate budget
heading as they see fit.*!

SAls audit the activities of the government, its administrative authorities and
other subordinate institutions, and with respect to the relations with the parliament,
they must be guaranteed a very high degree of initiative and autonomy.** SAIs need to
have access to all records and documents relating to financial management and must be
empowered to request, orally or in writing, any information deemed necessary by the
SAI Each SAI develops independently their audit plan and programme, and is free to
decide about the type and scope of audit.** All public financial operations, regardless
of whether and how they are reflected in the national budget, shall be subject to
audit by Supreme Audit Institutions. Excluding parts of financial management from
the national budget shall not result in these parts being exempted from audit by the
Supreme Audit Institution.** SAI must be empowered by constitution and required to
report its findings annually and independently to parliament or any other responsible
public body; this report shall be published. This will ensure extensive distribution
and discussion, and enhance opportunities for enforcing the findings of the Supreme
Audit Institution.*> SAIs must be empowered to report freely on the results of their
work. It is particularly important to ensure the follow-up of the enforcement of the
SATI’s and the parliament’s recommendations.

40 Sections 2 and 4 of Lima Declaration.

41 Cf. Sections 5-7 of Lima Declaration.

42 Cf. Sections 8-9 of Lima Declaration.

43 Cf. Sections 10 and 13 of Lima Declaration.
44 Section 18 of Lima Declaration.

45 Section 16 of Lima Declaration.
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LIMA DECLARATION - Provisions referring to independence of SAIs
Section 5. Independence of Supreme Audit Institutions

1) Supreme Audit Institutions can accomplish their tasks objectively and effectively only
if they are independent of the audited entity and are protected against outside influence.
2) Although state institutions cannot be absolutely independent because they are part of the
state as a whole, Supreme Audit Institutions shall have the functional and organisational
independence required to accomplish their tasks.

3) The establishment of Supreme Audit Institutions and the necessary degree of their
independence shall be laid down in the Constitution; details may be set out in legislation.
In particular, adequate legal protection by a supreme court against any interference with
a Supreme Audit Institution’s independence and audit mandate shall be guaranteed.

Section 6. Independence of the members and officials
of Supreme Audit Institutions

1) The independence of Supreme Audit Institutions is inseparably linked to the
independence of its members. Members are defined as those persons who have to make
the decisions for the Supreme Audit Institution and are answerable for these decisions to
third parties, that is, the members of a decision-making collegiate body or the head of a
monocratically organised Supreme Audit Institution.

2) The independence of the members shall be guaranteed by the Constitution. In particular,
the procedures for removal from office also shall be embodied in the constitution and may
not impair the independence of the members. The method of appointment and removal of
members depends on the constitutional structure of each country.

3) In their professional careers, audit staff of Supreme Audit Institutions must not be
influenced by the audited organisations and must not be dependent on such organisations.

Section 7. Financial independence of Supreme Audit Institutions

1) Supreme Audit Institutions shall be provided with the financial means to enable them
to accomplish their tasks.

2) If required, Supreme Audit Institutions shall be entitled to apply directly for the
necessary financial means to the public body deciding on the national budget.

3) Supreme Audit Institutions shall be entitled to use the funds allotted to them under a
separate budget heading as they see fit.




166 Internal and External Audit

Principles of Mexico Declaration on Independence of SAIs

1) The existence of an appropriate and effective constitutional/statutory/legal framework
and of de facto application of provisions of this framework

2) The independence of SAI heads and members (of collegial institutions), including
security of tenure and legal immunity in the normal discharge of their duties

3) A sufficiently broad mandate and full discretion, in the discharge of SAI functions
4) Unrestricted access to information
5) The right and obligation to report on their work

6) The freedom to decide the content and timing of audit reports and to publish and
disseminate them

7) The existence of effective follow-up mechanisms on SAI recommendations

8) Financial and managerial/administrative autonomy and the availability of appropriate
human, material, and monetary resources.

2. Comparative Legal Analysis of Internal and External Audit

2.1. Internal Audit

All the countries in the region have a legal basis for the development of the
public internal financial control, as all of them have a coherent and comprehensive
statutory base for defining the systems, principles and functioning of internal financial
control in public sector. As provided by law, the financial management and control
systems and internal audit system have been established, and central harmonisation
units have been established in the ministries responsible for finance. The legal
framework for the public sector internal financial control comprises various pieces of
primary and secondary legislation, and some countries have adopted separate internal
audit primary legislation.

The legal basis for the regulation of internal audit in Croatia, Montenegro,
Bulgaria and Macedonia includes separate public sector internal financial control
legislation, while in Bosnia and Herzegovina, Serbia and Kosovo (in accordance
with the UN Security Council Resolution No. 1244), this area is regulated under
the legislation that includes separate provisions relating also to internal audit, i.e.
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internal financial control in the public sector. Thus, Croatia applies the Law on Public
Internal Financial Control System (Zakon o sustavu unutarnjih financijskih kontrola
u javnom sektoru),* which stipulates the obligation of all budget spending entities to
establish internal auditing, and Montenegro has stipulated the obligation to establish
internal auditing in the Law on Public Internal Financial Control System (Zakon o
sistemu unutra$njih finansijskih kontrola u javnom sektoru).*” As the Croatian and
Montenegrin laws stipulate the general obligation to establish internal auditing,
separate regulations have been adopted specifying the criteria for the establishment of
internal auditing, stipulating also the obligation to establish an independent internal
auditing unit in the ministries of defence.

Croatia stipulated the obligation to establish a separate unit in all the ministries
specified in the Rulebook on Budget Users’ Internal Audit (Pravilnik o unutarnjoj
reviziji korisnika proracuna), which was adopted by the Ministry of Finance and
which stipulates the criteria for the establishment of internal auditing in budget
spending institutions, the organisational placement of the internal auditing unit, and
the position of the appointed internal auditor for local and regional self-governance,
as well as internal audit quality assurance.*® The Decree on Internal Organisation
of the Ministry of Defence established an Independent Section for Internal Audit,
reporting to the Minister of Defence and acting in accordance with the International
Framework for Professional Practice, Code of Ethics for Internal Audit, and a separate
Charter of Internal Auditors, adopted by the Ministry of Defence.*’

The Division for Internal Audit of the Montenegrin Ministry of Defence was
established by the Rulebook on Internal Organisation and Systematisation of the
Ministry of Defence,*® in accordance with the Decree on Establishment of Internal
Auditing in the Public Sector (Uredba o uspostavljanju unutraSnje revizije u javnom
sektoru),’! which stipulates the obligation to establish a separate organisational unit
for internal auditing in the Ministry of Defence. In addition to the above regulations,
internal audit (in the defence sector) is regulated also by the Rulebook on Manner
and Procedure of the Internal Audit Work (Pravilnik o nac¢inu and postupku rada
unutrasnje revizije),’> which sets out in detail the terms and procedures for the internal
audit operations, and the Manual on Internal Audit (Priru¢nik za unutrasnju reviziju),
published by the Ministry of Finance, which includes also the Charter and the Code
of Ethics for Internal Audit for all budget spending institutions.™

46 Narodne novine, No. 141/06.
47 S1. list Crne Gore, No. 73/08, 20/11, 30/12.
48 Narodne novine, No. 35/08.

49 Uredba o unutarnjem ustrojstvu Ministarstva obrane, Narodne novine, No. 26/12.

30 Pravilnik o unutra$njoj organizaciji i sistematizaciji Ministarstva odbrane (2011), http://www.od-
brana.gov.me/biblioteka/pravilnici, 16.12.2012.

5181 list Crne Gore, No. 23/09, 35/11.
52 81 list Crne Gore, No. 32/09.

53 Prirucnik za unutrasnju reviziju, Ministarstvo finansija, 2011, http://www.mf.gov.me/organizacija/
sektor-za-pifc/110702/Prirucnik-za-unutrasnju-reviziju.html, 16.12.2012.
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The Bulgarian Law on Financial Management and Control in the Public
Sector contains the general provisions on the establishment of internal auditing in the
public sector,** while the criteria for the establishment of a separate internal auditing
unit in all budget spending institutions are regulated under a separate law on internal
audit. The Public Sector Internal Audit Law™ stipulates inter alia the obligation to
establish a separate internal auditing unit in all the ministries, and, therefore, the
Ministry of Defence has established the Internal Audit Directorate. Therefore,
internal audit in the security and defence sector in Bulgaria is regulated by the Law
on Financial Management and Control in the Public Sector and the Public Sector
Internal Audit Law, in accordance with the international standards, and the Rulebook
on the Organisation of the Ministry of Defence, stipulating the details of the Internal
Audit Directorate, is also applied.>® The above regulations established a functional
internal auditing unit that is accountable to the Minister of Defence and that reports
regularly to the Minister of Defence on their work. The Directorate complies with
the international standards for internal audit that are integrated in the internal audit
regulations and the Code of Ethics for Internal Auditors and the Internal Audit Charter
approved by the Minister of Finance.

While internal audit in Macedonia was regulated by a separate law on internal
audit and the old 2007 law on internal financial control, currently, this area is regulated
only by the 2009 Law on Public Internal Financial Control.”” The Law stipulates
the obligation to establish an independent internal audit unit in all ministries, and,
therefore, the Ministry of Defence established the Division for Internal Audit. Internal
audit is performed in accordance with the Rulebook on the Procedures for Internal
Audit and Internal Audit Reporting,”® and in accordance with the Internal Audit
Charter and the Code of Ethics for Internal Audit. While the Ministry of Finance
adopted the Rulebooks on the Charter and the Code of Ethics for Internal Audit,
obligating the budget spending institutions to adopt a separate Charter and a Code of
Ethics, there is no information available weather the Ministry of Defence complied
with that obligation.** However, it can be concluded that internal audit in the defence
sector is regulated in accordance with the international standards.

54 3akoH 3a ()MHAHCOBOTO yNpaBJEHUE U KOHTPOJ B IMyOIMUHMS ceKTOp, [[bpikaBeH BeCTHHK, NO.
21/2006, 42/2009, 54/2010, 98/2011.

55 3akoH 3a BBTPENIHUA OAUT B MyOGIMuHHS cekTop, JbpikaseH BecTHHK, No. 27/2006, 64/2006,
102/2006, 43/2008, 69/2008, 71/2008, 110/2008, 42/2009, 44/2009, 78/2009, 80/2009, 82/2009,
99/2009, 54/2010, 8/2011, 98/2011, 50/2012.

36 YerpoiicTBeH MpaBUIHMK HA MMHMCTEPCTBOTO Ha OoTOpaHaTa, JIbpikaBeH BecTHHK, No. 39/2011,
22/2012.

57 3akoH 3a jaBHA BHATPEINHA (pUHAHCHCKA KoHTpona, Clyk6eH BecHHK Ha Peny6nuka Maxkenonuja,
No. 90/09, 12/11.

38 [IpaBMTHMKOT 32 HAYMHOT Ha WU3BPIIYBAK-¢ HA BHATPEIIHATA PEBU3Hja M HAYMHOT 32 U3BECTYBaIbE
Ha peBusmjara, Ciry:x0en Becauk Ha PM, No. 136/2010.
39 [IpaBunaHuKoT 3a mosenbara 3a BHaTpemHa pesusuja, Ciyx6en Becauk Ha PM, No. 136/2010,

IIpaBunaukoT 3a ETHYKMOT Komekc Ha BHarpemHuTe peBm3opH, CiyxOeH BecHMK Ha PM, No.
136/2010.
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Bosnia and Herzegovina also has a separate law on internal audit in the public
sector, even they also have the Law on Financing of the Institutions of Bosnia and
Herzegovina that previously regulated this area.®® The Law on Internal Auditing
Institutions of Bosnia and Herzegovina regulates internal audit in accordance with the
international standards, but its provisions are not stipulated very explicitly,®" and that
is why the Ministry of Defence adopted a separate Rulebook on Internal Audit in the
Ministry of Defence of Bosnia and Herzegovina.®? This Rulebook stipulates the scope
of activities and the operating methodology, internal audit plan development and
implementation, follow-up on recommendations and standards, and the cooperation
with the Central Harmonisation Unit and with the Audit Office of the Institutions of
Bosnia and Herzegovina. The Ministry of Defence is one of a small number of state
authorities that have established their internal auditing unit, even before the Decision
on Criteria for the Establishment of Internal Auditing Units in the Institutions of Bosnia
and Herzegovina (Odluka o kriterijumima za uspostavljanje jedinica interne revizije
u institucijama Bosne and Hercegovine), adopted by the Central Harmonisation
Unit.* The Office for Internal Audit of the Ministry of Defence was established in
accordance with the Rulebook on Internal Organisation of the Ministry (Pravilnik o
unutrasnjoj organizaciji Ministarstva), as one of its main organisational units. The
Internal Audit Charter and the Code of Ethics adopted by the Ministry of Finances are
also applied, and there is no information whether the Ministry of Defence adopted a
separate Internal Audit Charter.

The establishment of internal audit in Serbia is based on the relevant provisions
of the Budget System Law that regulate internal financial control in the public sector,
considering that there are no separate laws regulating internal audit or financial
management and control.** The conditions for the organisation of internal audit in
the public sector are regulated in detail under the Rulebook on Joint Criteria for
Organising and Standards and Methodological Instructions for Performing Internal
Audit in the Public Sector, and the standards and operating methodology are specified
in accordance with the International Standards for Internal Auditing.®® This Rulebook
stipulates the obligation to establish a separate organisational unit for internal
auditing in the Ministry of Defence. The Ministry of Defence implements also the

60 Zakon o finansiranju institucija Bosne i Hercegovine, Sluzbeni glasnik BiH, No. 61/04, 49/09, 42
/12, 87/12.

61 Zakon o internoj reviziji institucija Bosne i Hercegovine, Sluzbeni glasnik BiH, No. 27/08, 32/12.

62 Pravilnik o internoj reviziji u Ministarstvu odbrane Bosne i Hercegovine, http://www.mod.gov.ba/
files/file/pravilnici/pravilnik_int rev_H 20100903092148.pdf, 16.12.2012.

63 Sluzbeni glasnik BiH, No. 49/12. In accordance with the criteria for the establishment of separate
unit, the Ministry of Defence is obligated to establish their independent internal auditing unit.

64 Zakon o budzetskom sistemu, Sluzbeni glasnik Republike Srbije, No. 54/2009, 73/2010, 101/2010,
93/2012.

65 Pravilnik o zajedni¢kim kriterijumima za organizovanje i standardima i metodoloskim uputstvima
za postupanje i izvestavanje interne revizije u javnom sektoru, Sluzbeni glasnik Republike Srbije, No.
99/2011.



170 Internal and External Audit

Internal Audit Charter for the Ministry of Defence and the Code of Ethics which have
been adopted in accordance with the recommendation by the State Audit Institution
(SAI). In addition, in accordance with the SAI’s recommendation, the Internal Audit
Section was established as late as in 2011, even though back in 2009, the Rulebook on
Internal Organisation and Job Systematisation of the Ministry of Defence (Pravilnik
o unutrasnjem uredenju and sistematizaciji radnih mesta u Ministarstvu odbrane)
established the Internal Audit Section as an internal unit of the Ministry outside the
Sector and the Secretariat, reporting directly to the Minister of Defence. However, the
Internal Audit Section is still not operational, as it employs only two auditors out of
the five auditor positions established in the systematisation.*

Kosovohasanadequate legal and institutional framework in force, including the
Law on Public Financial Management and Accountability,’” Law on Internal Audit,®
secondary legislation and the Charter and Code of Ethics for Internal Audit. The
legislation stipulates the obligation to establish internal auditing in the public sector,
and the criteria for the establishment of a separate independent unit are specified in the
Administrative Instruction on the Establishment and Operation of Internal Audit in
the Public Sector.®’ In accordance with the criteria from this Instruction, the Ministry
for the Kosovo Security Force has established its Internal Audit Unit, reporting to
the Permanent Secretary, in accordance with the Administrative Instruction on the
Mission, Organisation and Structures of the Ministry for the Kosovo Security Force.™
The established Internal Audit Unit has been assessed as operational, as it hired the
internal auditors necessary for its regular operations.”

The existing legal framework for internal audit in the public sector in all of the
above countries ensures the conditions for the undisturbed practice of internal audit
in the security and defence sector, as all the international standards for independence
and objectivity of internal audit, in accordance with the adopted Definition of Internal
Audit, as well as the International Standards for the Professional Practice of Internal
Audit, have been formally and legally adopted. The primary and secondary legislation
guarantee the functional and organisational independence of internal auditing and the

66 The data for January 2012. Cf. B. Milosavljevié, S. Dordevié, “Korupcija u sektoru bezbednosti:
unutrasnja kontrola,” http://www.bezbednost.org/Bezbednost/4941/Korupcija-u-sektoru-bezbednosti-
unutrasnja.shtml, 16.12.2012, p. 7.

67 Law No. 03/L-048 on Public Financial Management and Accountability, Official Gazette, No.
27/2008.

68 Law No. 03/L-128 on Internal Audit, Official Gazette, No. 59/2009.

69 Administrative Instruction No. 23/2009 on Establishment and Functioning of the Internal Audit
Unit in the Public Sector http://mf.rks-gov.net/Portals/0/Njesite/NJOHAB/rregullat/Administrativ-
no%20Uputstvo%20No.%2023_2009.pdf, 16.12.2012.

70 Administrative Instruction No. 8/2009 on the Mission, Organisation and Structures of the Minis-
try for Kosovo Security Forces, http.//mksf-ks.org/repository/docs/Admin%20Instruction%200n%20
the%20MKSFpdf, 16.12.2012.

"L Audit report on the annual financial statements of Ministry of Kosovo security forces for the year
ended on 31 december 2011, Office of the Auditor General, 2012, p. 22.
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relevant legal protection of the profession, and the ministries of defence are obligated
to establish their separate organisational unit for internal audit.

2.2. External Audit

2.2.1. Independence of Supreme Audit Institutions

Supreme Audit Institutions (SAls) in all the countries in the region were
established as independent and supreme state bodies for the control of the budget funds
management, reporting exclusively to parliament. The independence of SAIs and the
SAI staff and officers in the functional, institutional and financial aspect has been
ensured, considering that the standards specified in Lima and Mexico Declarations
have been accepted to the most part, and that in these countries audit is performed in
accordance with the International Standards on Auditing, as stipulated by the ISSAI
framework documents.

However, the degree of independence of a SAI and its members is not the same
in all of the countries, considering that in Macedonia and Bosnia and Herzegovina,
the independence of the SAI is guaranteed only by law. The constitutions in these two
countries do not have separate provisions relating to SAI, even though the standard
requires that the independence of SAI and its members should be guaranteed by the
constitution, and that the details about SAIs are set out by law. That creates a potential
risk for SAls in Macedonia and Bosnia and Herzegovina and may impair their
independence, even though these institutions enjoy a high degree of independence,
and the lack of constitutional provisions on SAI does not have a direct impact on their
independence. In Macedonia, the independence of the State Audit Office (/{porcesen
3a600 3a pesusuja) is guaranteed by the Law on State Audit,”” and in Bosnia and
Herzegovina, the Office for Audit of the Institutions of Bosnia and Herzegovina is
established by the Law on Audit of the Institutions of Bosnia and Herzegovina, which
guarantees its independence.”

In the other countries, SAls are established in accordance with the constitution,
i.e. legislation adopted in accordance with the constitution, which guarantees
the autonomy and independence of SAI, and SAI and state audit are regulated in
detail under the law that also guarantees the independence of SAI. The Bulgarian
Constitution stipulates only that the National Assembly establishes the National
Audit Office (Cmemna nanama),” and the Law on National Audit Office specifies the

72 3akowu 3a npxaBHa pesusnja, Ci.ecHuk, No. 66/10, 145/2010.
73 Sluzbeni glasnik BiH, No. 12/06.

74 Cf. Article 91 of the Constitution of the Republic of Bulgaria (KoncTutymus Ha pemy6nuka
Obarapus), JIspxkaseH BecTHUK, No. 56/1991, 85/2003, 18/2005, 27/2006, 78/2006, 12/2007.
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organization, authority and procedures of the National Audit Office.”

The Serbian, Croatian and Montenegrin constitutions contain similar
provisions, and define SAIs as autonomous supreme national audit bodies,
guaranteeing their independence.”® In addition to the Constitution, in Serbia, the
State Audit Institution is regulated by the Law on State Audit Institution (Zakon o
Drzavnoj revizorskoj instituciji),”’ and the Montenegrin State Audit Institution is
also regulated under a separate law — the Law on State Audit Institution (Zakon o
Drzavnoj revizorskoj instituciji).”® Under the pressure of the EU, Croatia stipulated
the constitutional guarantees of the independence of the State Audit Office as late as
in 2010, under the amendments to the constitution adopted in 1990, and in addition
to the Constitution, Croatia applies also the Law on State Audit Office (Zakon o
Drzavnom uredu za reviziju) that provides additional guarantees and regulates the
details of external audit.” The Kosovo constitution contains several provisions
relating to external audit, and it can be argued that it provides the highest degree
of guarantees of all the countries in the region. External audit is regulated by three
Articles of the Constitution,* and the legal framework for external audit is provided
also by the Law on Establishment of the Office of the Auditor General of Kosovo
and the Audit Office of Kosovo.?' Only the Kosovo and Montenegrin constitutions
stipulate that the members of the Office of the Auditor General and the State Audit
Institution are appointed and removed from office by parliament,** while in the other
countries that is regulated by law, even though the recommendation is that the main
principles should be stipulated by the constitution.

The financial independence of SAIs in all of the countries is ensured in a
satisfactory manner, considering that the funds necessary for the SAI operations are
provided from the budget, in accordance with the SAI’s own proposed budget plan
that is approved by parliament. SAIs have a right to manage and dispose of the funds
allocated for their operations independently, in accordance with the regulations.
While the financing of SAls is regulated in a general manner by legislation, it can be
argued that the standards relating to the financial independence of SAls are satisfied.
The full financial independence of the State Audit Institution is not ensured only in

75 3akon 3a cMeTHaTa nmanara, JIspxkasen BecTHHK, No. 98/2010, 1/2011, 4/2011, 99/2011.

76 Cf. Article 96 of the Constitution of the Republic of Serbia, Article 53a of the Constitution of the
Republic of Croatia, Article 144 of the Constitution of Montenegro.

77 Sluzbeni glasnik Republike Srbije, No. 101/2005, 54/2007, 36/2010.
78 S1. list Republike Crne Gore, No. 28/04, 27/06, 78/06; SI. list Crne Gore, No. 17/07, 73/10, 40/11.
79 Narodne novine, No. 80/11.

80 Cf. Articles 136-138 of the Constitution of Kosovo,
http://www.assembly-kosova.org/common/docs/Constitution%200f%20the%20Republic%200f%620
Kosovo.pdf, 16.12.2012.

81 Law No. 03/L-075 on the Establishment of the Office of the Auditor General of Kosovo and the
Audit Office of Kosovo, Official Gazette, No. 32/2010.

82 Cf. Article 136 of the Constitution of Kosovo and Article 82 of the Constitution of Montenegro.
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Montenegro, considering that their legal solution allows the Ministry of Finance to
modify the budget proposal by the State Audit Institution, which indirectly impairs
the independence and operations of the State Audit Institution.®® Although the
comparative law practice shows that the SAI’s financial proposals are accepted in their
entirety, there is a possibility that the executive government of Montenegro exerts its
influence on the State Audit Institution by modifying their budget proposal. That is
why Bosnia and Herzegovina explicitly stipulates that the Ministry of Finance of
Bosnia and Herzegovina, the Council of Ministers, and the Presidency may comment
the draft budget of the Office for Audit of the Institutions of Bosnia and Herzegovina,
without the possibility to modify the budget proposal previously approved by the
Parliamentary Commission.*

In all the countries in the region, the functional independence of SAls
is ensured, and SAIs have a right to prepare their audit plans and programmes
independently. That means that SAIs may decide on the entities to be audited, define
the scope and type of audit, and specify the time and procedures for audit. In addition
to that, SAIs have considerable investigative powers that give them the right to free
and direct access to all the necessary documentation and information relating to the
budget users’ financial management, and the budget users are obligated to allow them
such access, and to provide the requested information orally or in writing.

2.2.2. Scope and Types of Audit

In all the countries, the laws allow SAls to audit all financial operations, so
that SAIs in the region have a clear authority to audit all the public funds users —
direct and indirect budget users and the legal entities connected with the budget users.
The financial operations to be audited are actually selected based on the entities to be
audited — by listing or describing the entities whose performance is controlled. The
EU funds users are also subject to external audit, except in Montenegro, Bosnia and
Herzegovina, and Kosovo, whose legislation does not explicitly stipulate this.

Based on the comparison of the provisions relating to audited entities, it
can be concluded that the SAI’s competence covers, as a rule, all public authorities
and institutions, including parliament, President (Presidency) of the Republic,
ministries, various state agencies, administration authorities, and local (regional) self-
government authorities (e.g. municipalities), the central (national) bank, social and
health insurance funds, political parties, public companies, (indirectly or directly)

83 Analytical report SEC(2010) 1334 — Commission Opinion on Montenegro's application for mem-
bership of the European Union, Communication from the Commission to the European Parliament and
the Council, 2010, 123.

84 Article 5, Para. 3, of the Law on Audit of the Institution of Bosnia and Herzegovina.
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state-owned or state-run legal entities, etc. The ministries of defence in all of the
countries are subject to statutory audit by SAIL

In accordance with the international standards, all of the countries adopted
the solution that implies that SAls, in addition to financial audit, perform also
performance audit. At the same time, the legislation stipulates that SAIs perform
also special purpose audits. SAIs traditionally control the regularity and legality of
the budget spending and state assets management (financial audit), which is why this
type of audit is more developed and more frequent than performance audit. While
audit of the public funds users’ economy, effectiveness and efficiency (performance
audit) is normatively established in accordance with the international standards,
it is still too early for any major results of such control to be visible. Most of the
countries started implementing performance audits much later, and Serbia still does
not consider performance audit a priority, as the State Audit Institution decided to
start with performance audits only in 2013.

2.2.3. Audit Reports

The legal framework for external audit in all the countries in the region
contains the provisions that regulate in a similar way the procedure for independent
reporting by SAI on its actions, in accordance with the principle of SAI’s transparency.
SAIs have a right and obligation to report freely to parliament, i.e. the relevant
parliamentary committee, about the results of the preformed audits by submitting the
annual reports on their activities and external audit, and to publish the results of their
activities freely, without any limitation. The procedure for reporting and publishing
of SAIs’ reports in accordance with the international standards, considering that in all
of the countries SAIs report annually to parliament and submit to it reports on their
activities and performed audits, and that the reports are published at the SAI’s official
web sites or in the Official Gazette, as stipulated in Bosnia and Herzegovina.®

However, the constitutional powers relating to the submission of annual
reports to parliament are contained only by the constitutions of Montenegro,
Croatia and Kosovo, while the Bulgarian and Serbian constitutions do not stipulate
such provisions, and it can be concluded that the Bulgarian and Serbian, but also
Macedonian and Bosnian regulations do not comply with the recommendation that
the right and obligation to report annually to parliament should be stipulated by the
constitution.®

85 Article 16, Para. 7, of the Law on Audit of the Institution of Bosnia and Herzegovina. Not all the
countries have the same timelines for the submission of annual reports.

86 As stated above, the Constitutions of Macedonia and Bosnia and Herzegovina do not have provi-
sions relating to SAI or external audit.
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In all the countries in the region, SAIs perform regular auditing in the defence
sector, and the audit reports relating to the financial performance of the ministries
of defence are disclosed and are available to the public. For Montenegro only, the
only report available is that from 2007. In all of the countries, the above reports
indicate numerous irregularities and illegal practices in the financial management of
the ministries of defence, but also that the ministries comply to the greatest extent
with the SAI’s recommendations, which shows that the established SAIs fulfil their
role in terms of the budget spending control (in the defence sector), and that the
performance of the ministries of defence has improved.

In the most recent report, the Bulgarian National Audit Office did not identify
any significant irregularities in the financial management by the Ministry of Defence,
which can be partly explained by the fact that Bulgaria has a functional internal
control system in place.’’

In the other countries in the region, SAls have identified numerous irregularities
and illegal practices, which indicates that the SAIs’ recommendations are not fully
enforced, and that the internal financial control system in the security and defence
sector is still at the stage of development. Thus, for example, in Croatia, the State
Audit Office confirmed that the identified irregularities were partly a consequence of
the inadequate functioning of the internal control system, which is why a qualified
opinion was adopted for 2011. The audit has identified irregularities and omissions
relating to accounting practice, information technology system, and the public
procurement procedures.®®

In the reports of the Office of the Auditor General of Kosovo for 2010 and
2011, several irregularities in terms of financial management and control in the
security and defence sector were also identified, and the recommendation was to
improve the financial management and establish more efficient internal controls to
ensure the adequate control environment and eliminate the weaknesses. Although
the 2011 report confirmed that there was an adequate control environment in place
in the Ministry of Defence and that a significant progress was made in relation
to the previous reports, a number of areas of weakness were singled out: public
procurements, registration of nonfinancial assets, creation of a comprehensive assets
registry, implementation of capital investment projects and strengthening capital
investment management mechanisms, official use of government-owned motor
vehicles, hiring unqualified personnel outside official competitions, regular reporting
and follow-up of the implementation of contracts by project managers, verification
of payments in accordance with the relevant laws and regulations in force (filing
incomplete documentation and verification of payments when the conditions for the

87 Cf Omuren noxmam Ne 0200005911 3a uzevpuien ooum 3a cbomeemcmeue npiu HUHAHCOBOMO
ynpasnenue na Munucmepcmeomo na omopanama 3a nepuoda om 01.01.2010 2. 0o 30.09.2011 e,
CwmerHa nanara, 2012, pp. 54-55.

88 Cf Drzavni ured za reviziju, Izvjesée o obavljenoj reviziji — Ministarstvo obrane, Zagreb 2012, pp.
14-22.
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verification are not met), and delays in the finalisation of works or the provision of
goods and services.®

In Macedonia, the State Audit Office audited the financial statements of the
Ministry of Defence for 2011 and expressed an adverse opinion about accuracy and
the objectivity of the balance sheet, a qualified opinion about the objectivity of the
income statement, and an adverse opinion about the compliance with the legislation,
instructions and adopted policies. The problems were identified in the following areas:
incomplete and partially unmatched year-end closing stock of assets and sources of
assets, a lack of credible supporting documentation for the accounting entries of the
current assets, inaccurate information about advanced payments to employees and
recorded liabilities, accounting records on procurement and consumption of materials,
spare parts and small inventory not maintained, overdue payments on cell phone
bills, and public procurement.”” Another report identified non-compliance with the
legal provisions on the initial price setting for public auctions and lease of real-estate;
inaccurate information relating to the measures undertaken to collect outstanding
receivables for interest and rent, as many of them were aged; untimely payments for
official trips abroad, study, training, overseas peace-keeping operations; incomplete
and untidy documentation supporting the rights to certain types of income, etc.”!

The Serbian State Audit Institution expressed a qualified opinion regarding
the operation of the Ministry of Defence for 2010, as it identified numerous issues
relating to the performance of the Ministry. It was identified that there was no adequate
internal financial control system in place; two public procurement procedures were
not implemented in accordance with law; the inventory of real-estate assets was not
undertaken, and the value of movable assets and real-estate was not recorded properly;
a number of financial statements were not credible and did not provide accurate and
objective view; the inventory of assets did not include all financial assets and the
inventory was not done in accordance with the regulations; numerous irregularities
were identified in relation to the employees’ wages, allowances and reimbursements,
etc.”

In Montenegro, in the report on the audit of the Ministry of Defence’s
statements for 2007, the State Audit Institution expressed multiple objections to the

89 Annual audit report 2011, Office of the Auditor General, 2012, p. 52; Audit report on the annual
financial statements of Ministry of Kosovo security forces for the year ended on 31 december 2011,
Office of the Auditor General, 2012, p. 5; Audit report on the annual financial statements of Ministry
of Kosovo security forces for the year ended on 31 december 2010, Office of the Auditor General,
2011, p. 4 and p. 18.

90 Cf MunucrepcTBo 3a ondpana - Byuemcka cmemka (637) — KoHedeH M3BelITaj HA OBIACTEHHOT
Jpxesen pesusop, No. 13-116/16, 2012, pp. 1-2.

91 Cf Munucrepcto 3a onbpana - CMeTka Ha ocHoBeH Oyuer (631) — Komeuen u3BemTaj Ha
osnactenuot Jpxeren pesusop, No. 13-116/17, 2012, pp. 1-2.
92 Izvestaj o reviziji godisnjeg finansijskog izvestaja Ministarstva odbrane za 2010. godinu, Drzavna

revizorska institucija, Belgrade 2011, pp. 6-9. See also: Izvestaj o radu DrZavne revizorske institucije
za 2011. godinu, Drzavna revizorska institucija, Belgrade 2012, p. 16.
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Ministry on account of the following: in budget structure for the Ministry, it was not
indicated which allocation was intended for the Ministry itself, and which for the
Montenegro Army Forces; the accounting system of the Ministry could not produce
adequate budget execution records; the financial plan was not comprehensive,
considering that not all the actual income was planned; in the Outstanding Accounts
Payable Summary, outstanding wage contributions were not shown; non-compliance
with the provision of the Budget Law, as well as the Law on Public Procurements was
identified in the cases of the procurement of goods, services and works, etc.”

The Office for Audit of the Institutions of Bosnia and Herzegovina expressed
an adverse opinion regarding the performance of the Ministry of Defence, as it
identified that the financial statements of the Ministry did not provide a fair and
truthful reflection of the actual 2011 positions of assets and liabilities, and the 2011
performance and budget execution results were not recorded in accordance with the
accepted financial reporting framework. The report stated that the financial transactions
and information recorded in the financial statements did not comply in all aspects
with the relevant laws and regulations, which was confirmed by serious weaknesses
that were identified: movable military assets were not recorded in accordance with
the International Accounting Standards; liabilities to suppliers and the costs were
not calculated accurately, and the Ministry did not report the liabilities from 2011
and previous years due to delays in invoicing; there was no reliable records on the
actual stock of default interest charged for outstanding electricity bills, as it was not
recorded in the Ministry’s books; the expenditures for the procurement of materials
were not apportioned in accordance with the International Accounting Standards; with
respect to regular maintenance, the investment maintenance, i.e. capital investment
type expenditures were not recorded properly in the books; there was no efficient and
reliable public procurement system in place, etc.”

2.3. Main Problems Relating to the Implementation of Regulations

Considering that internal audit is a completely new profession in the countries
in the region, the main issues in terms of the implementation of regulations relate
primarily to the very establishment of the separate auditing units in the ministries
of defence, or lack of transparency in their forming, and later, to the difficulties in
their functioning due to lack of practice in internal audit and insufficient human
resources. Thus, for instance, in Croatia, the Government had passed a decision on
establishing an Independent Section for Internal Audit within the Ministry of Defence

93 Cf. Izvjestaj o reviziji godisnjeg finansijskog izvjestaja Ministarstva odbrane za 2007. godinu,
Drzavna revizorska institucija Crne Gore, Podgorica 2008, pp. 30-32.

94 Cf Izvjestaj o finansijskoj reviziji Ministarstva odbrane Bosne i Hercegovine za 2011. godinu, Sa-
rajevo 2012, pp. 4-5.
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on December 14, 2005, but even after two weeks after such decision was passed, the
Ministry had no details of the new unit, it was unclear who was the head of the unit
and whether such person had started to work or not.”” In Serbia, on the other hand,
the setting up of internal audit in the Ministry of Defence and the employment of
internal auditors in the Internal Audit Section was long-awaited. The Internal Audit
Section was set up as a narrow internal unit within the Ministry as early as 2009, the
first internal auditor was appointed to duty as of January 25, 2010, and until January
2012 the Section employed only two auditors as opposed to five posts envisaged by
the staffing table.”

In practice, there is no awareness about the difference between internal audit
and the other forms of (internal) controls, and internal audit is occasionally perceived
as a (new) form of public sector control, rather than an advisory activity. Internal
audit is still at the stage of development, and is limited partly also due to a low level
of development of the new financial management and control system. That is why
internal audit in the defence sector is still at the stage of organisational and personnel
establishment, its implementation is slow, and it is still not fully operational.

While internal audit has been established, its functionality is limited due
to a small number of hired internal auditors and other factors relating the current
level of development (professionalisation, professional competences, etc.). As the
existing number of staff is not adequate the countries have been recommended to
further strengthen their internal audit and hire additional internal auditors to enable
the internal auditing units to perform internal audit more efficiently, eliminate the
shortcomings in their work and achieve all the objectives specified in the annual
plan. In addition to that, to the most part, the internal auditors who were hired have
no practical experience in internal auditing, and their professional education will take
some time, which can additionally slow down the development of the internal audit
function. That is why the practical implementation of the internal audit regulations is
the main problem in terms of the operations of the internal auditing units.

However, such problems are unavoidable, considering that the internal audit
system, i.e. internal financial control system, in the defence sector is still at the early
stage of its development. That is why the effects of the establishment of internal
audit are not immediately visible, even though audits are carried out, and the internal
auditors’ recommendations are accepted. The countries need to provide assistance
for staff education, train additional number of persons to perform internal audit, and
ensure their continued professional development. The staff education should include
awareness raising about risk management in the ministries of defence and performing
internal audit in the high-risk areas, such as public procurement, budget and finance,
assets management, etc. In addition to the issues relating to unqualified and untrained
staff, the difficulties in terms of the operations of internal audit are caused also by

Shttp.://www.poslovni.hr/hrvatska/morh-nista-ne-zna-o-svom-odjelu-za-unutarnju-reviziju-1903,
20.02.2013.

9 http.//korupcija.bezbednost.org/Korupcija/205/Unutrasnja-kontrola.shtml, 20.02.2013.
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the unattractiveness of the internal audit profession due to a relatively low pay. That
creates problems in terms of hiring and maintaining professional personnel, as that
the best professional personnel migrate towards the private sector, which offers a
much higher pay than the public sector.

However, some effects of the established internal audit can already be felt
and there has been a visible progress in the development of the system, considering
that the internal auditors’ reports have identified multiple irregularities in the defence
sector, and that there were numerous conclusions and recommendations provided.
Thus, in Croatia, the establishment of the Independent Internal Audit Section was
nontransparent, and today this unit is independent, operational, and performs internal
audit in accordance with the annual plan. The positive effects of internal audit in the
Croatian Ministry of Defence are already visible, as there are numerous activities of
the Ministry implemented in accordance with the findings and recommendations of
the Independent Internal Audit Section. In Bosnia and Herzegovina, internal audit
contributes also to the improvement of the performance ofthe Ministry of Defence, even
though, initially, the work of the Internal Audit Office was not based on the planning,
execution, and reporting procedures, as specified in the standards on auditing. That is
demonstrated also by the reports of the Audit Office of the Institutions of Bosnia and
Herzegovina on the financial audit of the Ministry of Defence for 2010 and 2011,”
but one opinion of the Ministry’s internal auditor, stating that the Ministry does not
comply with the provisions of the Rulebook on Material and Financial Operations
(Pravilnik o materijalno-finansijskom poslovanju) and the law and bylaws specifying
the establishment of certain business arrangements with suppliers.”® However,
according to some estimates, the first results of the establishment of internal audit in
Serbia will be visible only in 2013-2014, considering that the Internal Audit Division
was established in 2011, and that it is still not operational in a way that can satisfy
all the needs of the modern internal auditing.”” In accordance with the State Audit
Institution Performance Report, the Ministry of Defence does not have the internal
financial control system established in a way that ensures the implementation of the
laws, regulations, rules, and procedures, and the achievement of other objectives for
which it is established in accordance with law.'*

97 Cf. Izvestaj o finansijskoj reviziji Ministarstva odbrane Bosne i Hercegovine za 2010. godinu,
Kancelarija za reviziju institucija BiH, Sarajevo 2011, 9; Izvestaj o finansijskoj reviziji Ministarstva
odbrane Bosne i Hercegovine za 2011. godinu, Kancelarija za reviziju institucija BiH, Sarajevo 2012,
p- 12.

98 This is a characteristic case because the internal auditor’s opinion was disclosed to the media, which
shows that increased attention is given to the activities within the Ministry.

99 Cf. http.//korupcija.bezbednost.org/Korupcija/205/Unutrasnja-kontrola.shtml, 16.12.2012.

100 Cf. 1zvestaj o radu Drzavne revizorske institucije za 2011. godinu, http://www.dri.rs/images/pdf/
dokumenti/izvestaji_o _radu 2011.pdf, 16.12.2012, p. 10.
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The ministries of defence are therefore recommended to focus on further
development of the internal audit activity, to undertake additional measures for the
improvement of the internal audit activity, and adopt all the recommendations and
instructions by the internal auditors. At the same time, it is important to improve
the cooperation with the Central Harmonisation Units, as well as with the Supreme
Audit Institutions, considering that the development of internal audit depends also
on the external audit results. Such cooperation is necessary because the development
of internal audit depends on the overall control environment in the public sector;
for, internal audit is a part of the concept of financial control in the public sector
(PFIC control), which is developed within the framework of the so-called control
environment. This means that both financial management and control and the general
control environment must improve.

Given that the internal control mechanisms that are in place in the countries
in the region are weak and that the concept of effective managerial accountability is
not developed, it is understandable why internal audit develops so slowly in these
countries. The regulatory frameworks are in place and international standards are
accepted, but the established internal audit is not functional and the practical results
are weaker than expected. The problems in implementing the regulations and accepted
standards are also caused by the slow development of the public administration and
slow public finance reform, on the results of which the effectiveness of the PIFC
concept depends.

It is therefore reasonable to ask whether the introduction of the PIFC concept,
the decentralised internal audit in particular, is suitable for the transition countries in
the region, or, rather, were they ready for such changes in the public sector control
system? The EU had created this concept based on its own experiences with inefficient
traditional financial and inspection controls and lack of managerial responsibility
of the administrative bodies for financial management. Conversely, the new PIFC
approach insists on delegating financial management and control to administrative
bodies. A prerequisite for delegating financial control is the existence of clear
responsibility of the management for disposing of financial assets and establishment
of internal control procedures, which should prevent abuse. This concept, however,
generates numerous practical problems and dilemmas, since the concept itself is new
and is not followed by the introduction of clear lines of accountability for financial
processes that take place within administrative authorities. For the countries in the
region, it is also a major change in terms of the prevailing culture in the public sector,
given the lack of awareness on (internal) control of public funds and prevention of
corruption in this manner.

Establishment of the regulatory framework for internal audit has still not
yielded the desired results, since, instead of a carefully planned introduction of
internal audit, the process of harmonisation with community law was rushed into,
without making more profound changes to the public administration system, which
would rest on strengthening managerial responsibility. The countries in the region
are ready to adopt any and all international standards that will lead them closer
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to the EU, but do not pay sufficient attention to the possibilities of their practical
implementation and the major structural administrative changes that are needed for
effective implementation of such standards in practice.

However, the establishment of functional internal audit is not a goal the
countries in the region cannot achieve, but this has to be done one step at a time
as it is not an easy task and will take time. It does take time to truly understand
the importance of independent internal audit and the PIFC concept, which proper
establishment can undoubtedly yield positive results in combating corruption. In that
respect the experiences of other countries concerning the establishment of internal
audit, that is, of internal financial control in the public sector, are very useful.!”
Establishment of internal audit therefore mandates raising of awareness, changing
habits and existence of true political will to achieve the desired results in combating
corruption, as opposed to just meeting the requirement concerning the harmonisation
of national legislation with the EU law.

All the countries in the region have established their SAIs, which, in accordance
with the existing regulations, have a high degree of institutional, functional, and
financial independence, and which, in accordance with numerous assessments,
play a very important role in the control of budget spending. The legal framework
for external audit guarantees SAls independence, as all the countries in the region
have, in principle, aligned their legal framework in this area with the international
standards. However, certain problems in terms of the implementation of regulations
still exist, as the modern SAIs in the region were established only after 1990, i.e.
2000. That is why it can be argued that external audit is still at the early stage of
development, and the independence of SAls in some of the countries is impaired due
to certain weaknesses in the existing regulations. That refers primarily to Macedonia
and Bosnia and Herzegovina, which do not have the provisions on SAls in their
constitutions.

The establishment of SAls in some of the countries was accompanied
by numerous difficulties, which is why the appointment of the SAI members was
frequently deferred. Thus, in Serbia, the State Audit Institution became operational
more than three years after the adoption of the Law on State Audit Institution, and its
operations were hindered due to a lack of funding, business space, and equipment. The
staff employed in SAIs in most of the counties is the competent and experienced staff
that previously worked in the former Yugoslav Social Accounting Service (SDK),
so that the problems relating to professional external audit practice do not occur in
practice. However, it is necessary to maintain the existing and attract new qualified
personnel, as the pay in the public sector is much lower than that in the private sector.
At the same time, it is important to increase the number of auditors to allow for all

101 For more see J. Diamond, ,,The Role of Internal Audit in Government Financial Management: An
International Perspective®, IMF Working Paper, No. 02/94, 2002, http://papers.ssrn.com/sol3/papers.
cfm?abstract_id=879645, (23. 02.2013), pp. 18-22; R. de Koning, Public Internal Financial Control,
2007, http://www.pifc.eu/translations/Pifc-Bosnian.pdf, (23.02.2013), 24 et seq, pp. 160-161.
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the planned audits to be performed, and for them to be performed in a high-quality
and professional manner.

What can also interfere occasionally with the work of SAls is a lack of
awareness about the independence of SAls, and the role of external audit in the
control of budget spending. That is why the main problems occur in the course of
the implementation of the SAI’s findings and recommendations provided in their
reports. SAls have limited powers to sanction the budget spending institutions that
use the budgetary funds illegally or irrationally or that fail to provide the requested
information or documentation, and that can have a negative impact on their work.
However, the role of SAIs is not to sanction, but to play a preventive role through
their controls and to improve financial management in the public sector, and that
is why the existing audit follow-up mechanisms need to be improved. With that
respect, it is recommended to include the information on the implementation of the
recommendations as a separate section of the SAI’s Report, disclose feed-back reports
on the SAI’s web site, and publish the general recommendations to audited entities,
and the responses to frequently asked questions.!® In that respect, in order to actually
achieve the desired results, it is necessary also to strengthen the links between SAI
and parliament, as a guarantor of the implementation of the SAI’s recommendations.

The problems relating to the implementation are caused also by specific legal
solutions that impair the autonomy of SAI in terms of employment and the assessment
and career advancement for the SAI employees, and that could, therefore, impair
the independence of SAI. In Serbia, for example, the State Audit Institution must
obtain the approval of the Ministry of Finance for its personnel plan, which allows
the Government to defer or even prevent personnel hires. Similarly, the National
Assembly must approve the Rules of Procedure of the State Audit Institution,
imposing unnecessary control over the processes and procedures of the State Audit
Institution.!® In addition to that, problems are created also by the provision that
specifies that the proposals for removal of the State Audit Institution members can
be submitted by only 20 members of parliament (out of 250 members in the National
Assembly), irrespective of the fact that members of parliament must also vote to
remove a member of the State Audit Institution.

With respect to the SAI’s members, State Audit Institution in Montenegro
(SAI) received criticism that its independence was impaired because a former
Minister of Finance and vice president of the government, who was also member
of parliament and a member of the Presidency of the leading political party, and
who was also subject to criminal investigation in Italy due to the so-called tobacco
affair, with regards to criminal acts committed at the time he was the Minister, was
appointed President of SAI Senate. There are serious indications that even the Law on

102 Cf. CEP, Towards a More Financially Responsible Government in Serbia: Implementation of Rec-
ommendations and Measures of the Serbian State Audit Institution, European Policy Centre, Belgrade
2012, p. 80.

103 1pid, 20; SIGMA, Assessment — Serbia, 2011 (Consolidated Text), SIGMA/OECD, p. 141.
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State Audit Institution was amended so that he could meet the eligibility conditions to
be appointed President of SAI, and the legal amendment were approved at the same
parliament session in which he was actually appointed.'® This raised suspicions as to
the independence and impartiality of the SAI and may have had adverse effect on the
public trust in the work of the SAI. The Senate President had resigned recently due to
a compromising video recording which the media learned of, finding that his actions,
which was in the focus of the media and the general public, rendered him unworthy
of public office.'®

The SAI’s reports in all the countries indicate numerous problems in the
security and defence sector, as the audits have identified serious weaknesses
(irregularities and illegal practices) in the performance of the ministries of defence.
However, the reports indicate that the SAI’s recommendations are to the most extent
enforces, which shows that the SAIs’ work is more appreciated, and that their role
in the improvement of the public sector financial management is respected. That,
however, confirms that external audit in the countries in the region is developing
rapidly, in spite of certain problems that are evident in terms of the implementation
of regulations.

3. CONCLUDING REMARKS

In accordance with the generally accepted international standards for internal
audit in the public sector, the countries in the region have established internal audit in
the public sector both normatively and organisationally, considering that all the coun-
tries have adopted the appropriate legal framework for internal audit, and have es-
tablished internal audit in the defence sector by establishing a separate organisational
unit within the Ministry of Defence. The countries have undertaken the necessary
activities to ensure the operations of the internal auditing units within the ministries
of defence, ensuring the preconditions for the improvement and development of the

104 M. Trivunovié¢, V. Devine, H. Mathisen, Korupcija u Crnoj Gori - 2007, Prikaz glavnih prob-
lema i stanja reformi, CMI, 2007, http://www.undp.org.me/files/reports/ijr/Report%200n%20Cor-
ruption%20in%20Montenegro%20-%20MNE.pdf, 16.12.2012, p, 67. Vijesti, daily newspaper claim
that, after the charges against him for being involved in the mentioned affair in Italy were dropped,
the Montenegrin Government had, at his request, paid him 250.000 € as assistance in payment of
attorneys-at-law which had represented him in the proceedings before the Italian courts in the process
conducted against him for suspicion of involvement in the smuggling of cigarettes. Cf. http://www.
vijesti.me/vijesti/ivanisevicu-vliada-dala-250-000-advokata-bariju-clanak-76915,  http://www.vijesti.
me/vijesti/u-italiji-bi-razapeli-advokata-koji-bi-se-usudio-da-trazi-50-000-eura-clanak-78626, http.//
www.portalanalitika.me/component/content/article/63079-za-ivanievievu-odbranu-pred-sudovima-u-
bariju-250-hiljada-eura-.html,  http://www.portalanalitika.me/drustvo/vijesti/64378-ivanievi-imam-
pravo-na-nadoknadu.html, 22.02.2013.

105 Cf. http://www.dri.co.me/l/index.php?option=com_k2&view=item&id=67:ostavka-gdina-miro-
slava-ivani%C5%A1evi%C4%87 a-predsjednika-senata-dri&lang=sr, 3.04.2013.
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established internal financial control. The legal framework for internal audit in these
countries is, for the most part, aligned with the international standards, and as a result
of that there are no major discrepancies between the national regulations relating to
internal audit in these countries.

The regulations regulate internal audit in a similar manner, and the laws that
govern internal financial control or a separate law on internal audit stipulate the obli-
gation to establish internal auditing in the public sector, and a separate law on internal
audit or a separate bylaw sets out the obligation to establish a separate internal audit-
ing unit in the Ministry of Defence, i.e. the criteria for its establishment. The above
regulations specify also the detailed terms for internal auditing and the obligation of
annual reporting on the performed internal audits, and all the countries in the region
have adopted the international Definition of Internal Auditing and their own Internal
Audit Charter and Code of Ethics for Internal Auditors. The International Standards
for the Professional Practice of Internal Auditing have not been fully adopted in all
of the countries, and in that respect, the necessary alignments need to be ensured
(e.g. in terms of statutory professional development for internal auditors, internal and
external assessment of internal audit, prevention of conflict of interest, etc.). This is
particularly true with regards to Serbia, Macedonia, Montenegro, Bosnia and Herze-
govina and Kosovo.

The regulations need to specify more clearly the financial management and
control system and ensure its improvement, considering that without such clarifica-
tions the development of internal audit would not be possible, and that this pertains
to a comprehensive internal financial control system for the public sector. That would
ensure a better segregation of the financial management and control and internal audit
functions, and internal audit could really be perceived as a supporting and advisory
activity, rather that only a “control activity”. That is why Serbia needs to adopt a
separate law that would regulate internal financial control in the public sector and/
or a separate law on internal audit, as Serbia is one of the countries that regulates in-
ternal audit only at the level of a tertiary legislation — the Rulebook. While the other
countries have at least one of these laws, in Serbia the legal basis for internal audit is
provided only in Article 82 of the Budget System Law.

In all of the countries, external audit is regulated in accordance with the Inter-
national Standards for Supreme Audit Institutions Framework, and the establishment
of SAIs and their operations, i.e. performance of external audit, are regulated in a
similar way. In all of the countries, the statutory grounds for ensuring SAI indepen-
dence are sound, and SAIs, with the exception of the Kosovo Office of the Auditor
General, are members of the International Organisation of Supreme Audit Institu-
tions (ISSAI). In all of the countries, the legal framework provides a solid base for
the institutional, functional, and financial independence of SAIs, and external audit is
performed in accordance with the international standards. However, the Montenegrin
law needs to stipulate explicitly that audit is performed in accordance with the terms
and procedures specified in the ISSAI framework International Standards.
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The main weakness of the Macedonian and Bosnian regulations is a lack of
constitutional guarantees of the SAI’s independence, which is why they need to in-
corporate the provisions on SAI in their constitutions, in accordance with the rec-
ommendations from Lima and Mexico Declarations. The independence of SAls in
Macedonia and Bosnia and Herzegovina is currently guaranteed by several legal pro-
visions, and especially by the provisions on the appointment and removal of the SAI
members, so that the State Audit Office and the Office for Audit of the Institutions of
Bosnia and Herzegovina do enjoy a high degree of independence.

To ensure full independence of SAIs and improve their operations, certain le-
gal amendments will be necessary in all of the countries, as the legislation is still not
fully aligned with the international standards. That would contribute to the elimina-
tion of the risks threatening to impair the independence of SAI, ensure more efficient
practical implementation of the law, and strengthen the capacities of SAlIs, which
invest considerable efforts in improving their practice and increase their influence in
their countries. That is why it is necessary also to ensure continued training for state
auditors. This is particularly true in Serbia and Montenegro. In Montenegro it should
be stipulated that the Ministry of Finance, i.e. the Government, is not authorised to
modify the SAI’s budget proposals received by the Ministry, irrespective of the fact
that until now the Ministry has never modified a SAI’s budget proposal. In Serbia,
for example, there is a need to increase the minimum number of members of parlia-
ment that can submit a proposal to dismiss a SAI Council member, and provisions
on the submission of the SAI annual report to the Parliament might be introduced in
the Constitution. Bulgarian Constitution could also be amended by provisions on the
National Audit Office submitting its annual report to the Parliament.

When it comes to individual regulatory frameworks governing internal audit
in the countries in the region, Serbia, Macedonia, Montenegro, Kosovo and Bosnia
and Herzegovina have partially aligned their regulatory frameworks with interna-
tional standards and can therefore be graded with a B. Bulgaria and Croatia have fully
aligned their regulations governing internal audit with international standards and can
therefore be awarded the grade A. In addition to harmonising its legislation with the
best EU practice, as an EU member-state, Bulgaria has also accepted all international
standards concerning internal audit in the public sector; Croatia has done the same,
thus accepting the EU acquis communautaire.

The alignment of the regulatory framework governing external audit with
international standards is fully accomplished in Bulgaria, Croatia and Kosovo, which
can hence be awarded grade A. Bulgaria has accepted all recommendations concern-
ing the establishment of rules in this area, whilst Croatia, following constitutional
amendments and the passing of the State Audit Office Law in 2011, has completed
the process of harmonisation of regulations in the field of external audit with interna-
tional standards. Kosovo regulations can also be assessed aligned with international
standards, given they provide best constitutional guarantees of SAI independence
and given that external audit regulations meet other international criteria concerning
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the SAI. Montenegro and Serbia did not fully align their regulations with interna-
tional standards, and can be awarded grade B, given that regulations do not provide
sufficient guarantees for SAI independence and autonomy. Bearing in mind the fact
that the constitutions of Bosnia and Herzegovina and Macedonia do not prescribe
important constitutional guarantees for SAI independence, it can be concluded that
these countries have not fully aligned their regulatory frameworks to international
standards, and can be graded with a B.

Regardless of such an assessment of the alignment of the legislative frame-
work with international standards, all the countries in the region have numerous
problems in implementing the regulations and accepted standards, which results in
considerable discrepancies and differences in implementation of the set regulatory
frameworks in certain countries. The reports of the EU Commission and SIGMA
confirm that the legislative frameworks of the countries in the region governing ex-
ternal and internal audit are satisfactory, but their implementation is still not on a
satisfactory level; the general assessment is that internal and external audit are still
being developed.'” Lack of awareness with regards to independence and the role
of internal and external audit in controlling how public funds are spent and lack of
awareness of the importance the control of public funds has with regards to prevent-
ing corruption complicate the development of internal and external audit in the re-
gion. When it comes to internal audit, clear managerial accountability for managing
financial assets and setting up internal control procedures, which is a precondition for
the development of internal audit, is not established, and it can hence be concluded
that the countries in the region were not ready to introduce the PFIC concept nor to
implement all the established international standards, some of which cannot even be
implemented in a transition countries. The results of external audit depend on the
implementation of the findings and the recommendations the SAI include in their
reports, which is a major problem in implementation of the external audit standards.
In addition, problems in the implementation of standards are caused by certain statu-
tory solutions which violate the autonomy of the SAI with respect to employment,
performance evaluation and promotion of the SAI employees - these may jeopardize
SATI’s independence.

Based on a comprehensive comparative analysis, it can be concluded that the
process of establishing the institutional capacities for internal and external audit in
the countries in the region in accordance with international standards is still not com-
pleted, although the regulatory frameworks presently in place are largely aligned with
them. Even though a high level of compliance of these regulations with international
standards has been accomplished, the introduction of internal audit and the work of
the SAIs have still not yielded the desired results. It is therefore necessary for all the
countries to put considerable efforts into establishing functional internal audit and
independent SAls. This means that it is necessary to work on developing internal and
106 EU Commission and SIGMA reports for all countries except for Bulgaria are available at: http://

ec.europa.eu/enlargement/countries/strategy-and-progress-report/index_en.htm,http://www.oecd.org/
site/sigma/publicationsdocuments/assessmentreports.htm.
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external audit, particularly to investigate the economy, efficiency and effectiveness

of budget expenditures, in order to ensure not only the legality, but also the value for
money of the use of public funds.
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OMBUDSMAN

1. INTERNATIONAL STANDARDS

1.1. Introduction

The institution of the Ombudsman, as a strong factor for strengthening the
democratic processes and the concept of the state as a provider of public services,
today exists in over 130 countries. Although its evolved form that exists today is
traditionally linked to the Swedish Constitution from 1809 (which recognised
Justitieombudsman), and its roots go as back as the early 18" century, this institution
saw rapid expansion only in the second half of the 20" century. Most of all thanks to
Denmark, this institution became prosperous, and, over time, it escalated to the extent
that some authors now speak of “ombudsmania.”

Although there is still no consensus about the definition of the Ombudsman
institution in the published sources,’ it can be argued that the Ombudsman institution
is established to fight for the protection of human rights, increase transparency, and

1 Research Assistant, Institute of Comparative Law, Belgrade.

2 D. Milkov, ,,Zastitnik gradana Republike Srbije, Zbornik radova Pravnog fakulteta u Novom Sadu,
1-2/2008, p. 200.

3 The difficulties relating to a precise and comprehensive definition of the term “ombudsman” reflect
both the natural differences in the nature and powers of this institution in different countries, and the
notable evolution and expansion of the aforementioned powers. A frequently cited definition is that of
the Canadian author Donald Rowat, stating that the Ombudsman is an independent and impartial offi-
cer of the legislature whose establishment is usually stipulated by constitution, and who supervises the
administration, investigates citizens’ complaints about bureaucratic wrongdoings, criticises, and dis-
closes bureaucratic actions, without cancelling them. — D. Simovi¢, ,,O potrebi ustanovljavanja polici-
jskog ombudsmana u Republici Srbiji“, Policija u funkciji zastite ljudskih prava, Kriminalisticko-
policijska akademija, Beograd, 2011, p. 84. This dated definition from 1968, although still true, is
incomplete, as it fails to take into account special care of human rights protection by the Ombudsman
that is insisted upon today (“hybrid ombudsman*).
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ensure adequate performance of public authorities, fight against “maladministration’
and prevent corruption. Therefore, the Ombudsman is a sort of an arbitrator between
the state apparatus and the individual, an independent corrective of the bureaucratic
apparatus that takes care of the citizens’ rights and good administration, and, by virtue
of its actions, it has an important role in the prevention of corruption. In addition
to the National Ombudsmen with general competencies, there are also Specialised
Ombudsmen dealing with a narrower field of action (military, police, education etc.),
Supranational (European Ombudsman), but also Regional and Local Ombudsmen.
An important role of the Ombudsman is to ensure the prevention of corruption by
drawing attention to the weaknesses in the system that could cause it.

Defence and security sector falls under the competence of the national
Ombudsman in countries whose Ombudsman has general competencies, i.e. the
military Ombudsman in countries whose law recognises such specialised institutions.
Due to the undemocratic, distinctly hierarchical, and non-transparent nature of the
army itself, in the domain of the Military Ombudsman the specificities are, in fact,
much more common than in other types of Specialised Ombudsmen. Only one of the
countries covered by this study (Bosnia and Herzegovina) recognises the institution
of the special Military Ombudsman.

1.2. Sources of Law

The development of the international ombudsman standards and best practice
began in 1960s. There is a large number of international acts which provide guidelines
and specify the fundamental principles that should support operation of this institution.
Although they are, as a rule, of advisory and unbinding nature, by virtue of their
authority, these acts are incorporated by the states into their national legislation.
Organisations including United Nations, European Union, Council of Europe and
its European Commission for Democracy through Law (the Venice Commission)
adopted ombudsman recommendations and guidelines. In terms of importance, one
has to note the so-called Paris Principles, defined at the first International Workshop
on National Institutions for the Promotion and Protection of Human Rights (held in
Paris, in 1991), which were soon accepted by the United Nations and the Council of
Europe.

4 Maladministration can be defined as any illegal, inappropriate, unfair, unethical adoption of ad-
ministrative acts, and performance of administrative actions, including any negligent action, procras-
tination, and discretionary conduct, i.e. administrative action that is not fair, efficient, and cordial.
S. Jugovié, ,,Zastitnik gradana i kontrola policije i bezbednosno-informativne agencije u Republici
Srbiji*, Pravna rijec, 29/2011, pp. 733-734. The 1998 Annual Report of the European Ombudsman
states that “Maladministration occurs when a public body fails to act in accordance with a rule or
principle which is binding upon it.” http://www.Ombudsman.europa.eu/activities/annualreports.faces
, 11.2.2013.
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The International Coordinating Committee of National Institutions for the
Promotion and Protection of Human Rights® monitors the compliance of national
human rights institutions with the Paris principles® and accredits UN member states
granting them one of the following statuses: A (country fully complies with the Paris
principles), B (country partially complies with the Paris principles) or C (country
does not comply with the Paris principles). Among the researched states, in the last
accreditation’ (December 2011) Bosnia and Herzegovina, Croatia and Serbia were
granted A status, Bulgaria and Macedonia B status, whilst Montenegro and Kosovo
were not covered by the report.®

All the analysed countries, with the exception of Kosovo,” are members of
both the United Nations and the Council of Europe, and at the time this paper is being
written Bulgaria and Croatia are members of the European Union.

There is a series of other documents dealing with the protection of human
rights, which partially or indirectly touch upon the institutions of ombudsman - such
as the Optional Protocol to the Convention against Torture and other Cruel, Inhuman
or Degrading Treatment or Punishment, which as an addition to the UN Convention
Against Torture, which as accepted in all countries covered by the research (except
Kosovo). The United National General Assembly has adopted a series of resolutions
dealing with the protection of human rights, the most relevant of which in view
of the ombudsman are the A/RES/65/207 and A/RES/63/169 resolutions, which
encourage member states to take certain steps towards strengthening the integrity of
the ombudsmen and human rights protection. Coupled with the guidelines of some
other relevant institutions, such as the European Ombudsman'®, the International
Ombudsman Association (IOA), the European Ombudsman Institute (EOI) and the
like, they constitute sound principles of the quality work of this institution.

3 This body was formed at a conference in Tunisia in 1993 with the aim to ease the coordination of
national institutions for protection of human rights. Its work is supported by the High Commissioner
of the UN for Human Rights.

6 In the researched countries, the ombudsman is such a body.

Thttp://nhri.ohchr.org/EN/Documents/Chart%200f%20the%20Status %200f%20NHRIs %20
%28DIC%202011%29.pdf , 11.2.2013.

8 Kosovo is not a UN member state and hence cannot be ranked.
9 According to the UN Resolution 1244.

10 At the time this paper is being written, amongst the states being researched, only Bulgaria and
Croatia are members of the European Union, and hence the institution of the European Ombudsman
is available only to their citizens. However, the guidelines of the European Ombudsman by the sheer
force of their authority have a considerably wider impact and are a part of the general international
principles concerning ombudsman.
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1.3. Content of Standards

In spite of the lack of international normative that would ensure a clear division
of these categories (principles), in this paper we opted to organise the international
standards relating to Ombudsman around the following five categories: establishment
by constitution or law; adequate powers; independence; transparency, reporting and
confidentiality; efficiency and competence.

1.3.1. Establishment by constitution or law

The way in which the institution of the Ombudsman is defined in the legal
system determines the degree of its independence, and, in turn, the quality of its work.
As the constitution is the highest legal act of a country, it is advisable to have the
issues relating to the Ombudsman, his/her selection, powers, and activities stipulated
by the constitution.! If the Ombudsman is not established in the constitutional text,
in that case it is preferable to have it established by law, rather than by a bylaw. The
published sources emphasise also that an institution established by constitution is less
vulnerable and less prone to discretional pressures and more sustainable over time.'?

The Paris Principles: the Ombudsman established by constitution or law

Article 2

A national institution (national human rights institution, more specifically - the
Ombudsman) shall be given as broad a mandate as possible, which shall be clearly set
forth in a constitutional or legislative text, specifying its composition and its sphere of
competence.

The Venice Commission was also of the opinion that it would be preferable
to have the institution of the Ombudsman guaranteed by the constitutional provisions
that would stipulate the core characteristics and powers of the Ombudsman office and

11 Thus, for example, in the Opinion on the Draft Law on the Ombudsman of Serbia by the Venice
Commission from 6 December 2004, it is stated that, in order to protect it from political influences, it
would be preferable to have the institution of the Ombudsman and its main principles guaranteed not
only on the legislative but also on the constitutional level. CDL-AD(2004)041 Joint Opinion on the
Draft Law on the Ombudsman of Serbia by the Venice Commission, the Commissioner for Human
Rights and the Directorate General of Human Rights of the Council of Europe.(Strasbourg,6 Decem-
ber 2004) n. 9. http.//www.venice.coe.int/site/main/texts/CDL 2010 OMBUD e.pdf, 11.2.2013.

12B. Milosavljevi¢, Ombudsman — zastitnik prava gradana, Centar za antiratnu akciju, Beograd 2001,
p. 31.
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the terms of appointment of the Ombudsman, and which would be further specified in
legal provisions. That is why it is recommended that constitutional provisions should
not be too extensive, and that the constitutional framework should not be too narrow,
which would prevent the reasonable development of the institution. Particularly,
the provision in the constitution for an Ombudsman at the national level should not
be seen as preventing the establishment of similar institutions at a local or regional
level or within specific fields.!* Therefore, it can be concluded that the ideal situation
would be to have this institution established in a flexible way by the constitution, to
a reasonable degree of detail that would cover all its essential aspects, with further
elaboration under legislation and bylaws.

1.3.2. Adequate powers

The main function of Ombudsman is to draw attention 